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THE LAWYER UNDER SOCIALISM 
Joun N. Hazarp 


The trend to the left in Europe has posed the question of the 
future of law and the lawyer. In its mildest form the trend has 
ineant the nationalization of basic industries and means of communi- 
cation. In its more extensive form it has meant the division of large 
estates among the peasantry and the nationalization of large scale 
production, transportation and financial agencies. In the Soviet 
Union the progression has gone well beyond the experience of the 
1est of the world, so that land, financial agencies, and all means of 
production of anything but the smallest size have been nationalized. 

With the experience of the Russian Revolution in their minds, 
many Americans have reached the conclusion that as a socialist sys- 
tem of economy is approached, the role of the lawyer diminishes in 
importance until he is without anything to do, if not castigated and 
imprisoned. Such is not the case. If this were so, it is unlikely that 
eminent British barristers and solicitors would have united years ago 
in the Haldane Society! with a program of socialism as their goal. 
Even the experience of the Soviet Union has set at rest any anticipa- 
tion that the days of the lawyer are numbered as socialism is ap- 
proached. 


LAWYERS AND THE Economic SysTEM 


The history of the legal profession is too long to permit a generali- 
zation that lawyers exist and thrive solely under the economic system 
of private enterprise as it was known before the war. Scholars have 
unearthed documents testifying to the prominence of the legal pro- 
fession in all but the most ancient societies. The names of eminent 
advocates come down to us from before the Christian era, and busts 
of Cicero, Hortensius, Ulpian, Papinian, Julian, and Quintilian adorn 
the niches of many a law school corridor. These bear testimony to 
the fact that society from early times has turned to men learned in 
the law and with ability to stand up and speak effectively in public 





*The Haldane Society entitles itself “The organization of socialist lawyers; 
affiliated to the Labour Party,” and lists as its officers: President: the Rt. Hon. 
Sir Stafford Cripps, K.C., M.P.; Vice-President: D. N. Pritt, K.C., M.P.; Chair- 
man: M. R. Nicholas; Hon. Secretary: Stephen Murray; and Hon. Treasurer: 
William C. Searle. 
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as counselors and aids in settling disputes and guiding a course of 
action. 

The Russian Revolution shocked the legal profession of this coun- 
try with its vigorous attack upon Tsarist law and the lawyers who 
were its handmaidens. The fact that this attack came from men who 
stated their program to be one of socialism caused the impression 
that there was a basic incompatibility between a socialist economy and 
the legal profession. Men seemed to forget that the French Revolu- 
tion had witnessed vigorous attacks upon the lawyers of the old 
régime, and yet the profession thrived more after the Revolution 
than it had before. Men overlooked the fact that eminent rulers of 
nations espousing economic systems which knew nothing of socialism 
had been no less critical. Frederick the Great is reputed to have 
called lawyers “Blutegel und Gefarliche Reptile” and in 1780 ordered 
the complete abolition of the bar, which was not re-established in 
Germany until the law of July 3, 1878. Napoleon once wrote, “Je 
veux qu’on puisse couper la langue a un avocat qui s’en sert contre 
le gouvernement.” A Moscow newspaper editor wrote, before the 
Russian Revolution, characterizing the Imperial bar as “by its nature 
always turning the temple of justice into an auction of conscience 
and a secret purchase of the court with impunity.” 

It is a commonplace that cynical comments about the legal pro- 
fession can be heard from the circle of men around many an Ameri- 
can cracker barrel and soda fountain, yet only the occasional alarmist 
interprets such criticism as spelling the coming doom of the legal 
profession in a free enterprise society. Such comments are taken, 
rather, as reflections of the natural disgust of the individual who has 
met one of the members of the bar who has forgotten, or perhaps 
never learned, the meaning of the obligations assumed when he took 
his oath. The criticism is stated in terms of an attack on a profession, 
when it was meant as an attack upon individuals who belong to that 
profession. 

The people who fought the Russian Revolution also expressed 
themselves in general terms. They cried out against a whole pro- 
fession, because they thought of it in terms of the individuals they 
knew. Those individuals had opposed the revolution because it 
spelled the doom of the society in which they as individuals had 
prospered, and because it spelled their own personal annihilation as 
the leaders of that society. The new Soviet leaders thought that the 
members of the Imperial bar had to be driven out, if the new pro- 
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gram was to have a chance of survival, but these outcasts left the 
stage as individuals. The profession they had served performed a 
function which was not on trial. When its ranks had been purged, 
the empty chairs filled up with new men to perform the centuries-old 
functions of the bar. These functions have weathered previous storms 
and give promise of considerable future vitality. 


EarzLy SovieT DECREES 


Some proof of the vitality of the functions of the legal profession 
is to be found in the earliest Soviet court decree of November 22, 
1917.2 Although the institution of the bar was abolished, it was pro- 
vided that attorneys or agents would be permitted to appear, both as 
accusers and defenders, in the stage of the preliminary examination 
and in civil cases. These attorneys or agents could be any blameless 
citizen of either sex having the rights of a citizen. 

This decree was used in practice as the basis for continuation 
of the activities of members of the former bar, who appeared for a 
ciient by special arrangements, but who were no longer subject to the 
controls existing when the bar was a formal state institution. To 
meet this situation, a second decree was published on February 22, 
1918° providing that the participation of a defense attorney at the 
preliminary investigation could be limited on the order of the investi- 
gating committee, if this was necessary in the interest of disclosing 
the truth. In this event the decision to exclude might be appealed to 
the district People’s Court. It was also provided that the court hear- 
ing was to be conducted in the presence of accusers and defense attor- 
neys, and a college was created in each local soviet to which persons 
wishing to appear as attorneys for a fee had to apply for membership. 
By this decree there was reinstituted a professional bar, exactly 
three months after the old Imperial bar had been abolished. The field 
was left open, however, to any one to appear as an attorney providing 
he received no fee. The continuation in force of this provision of the 
first decree permitted non-professional practice without regulation, 
and gave rise to an instruction of the People’s Commissariat of Jus- 
tice on July 23, 1918,* under which the right to appear without a fee 
was restricted to relatives of the persons in court and representatives 
of state and social organizations. 





* Sobr. Uzak., R.S.F.S.R., 1917-1918, No. 4, Art. 50, sec. 3. 
*Sobr. Uzak., R.S.F.S.R., 1917-1918, No. 26, Art. 420. 
*Sobr. Uzak., R.S.F.S.R., 1917-1918, No. 53, Art. 597. 
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The newly created bar was not to survive long without a change 
in its organizational features. It was recreated as a State organization 
of defenders by the People’s Court Act of November 30, 1918.5 A 
college of defenders was established under the control of the Execu- 
tive Committees of the local and provincial soviets. Members were 
required to meet the test of the right to vote, as established by 
Articles 64 and 65 of the Constitution. This excluded persons living 
on interest or dividends, private traders, monks and priests, members 
of the Tsarist police force, and the former Royal family, employers 
of labor for business purposes, the insane and persons convicted of 
crimes of a mercenary nature or viciousness. Members of the college 
were considered as employees of the Soviet Republic and were paid 
a fixed salary out of the budget of the People’s Commissariat of 
Justice. The party employing an attorney paid a fee directly to the 
court, to be credited to the account of the state, and allocated to meet 
the expenses of the People’s Commissariat of Justice. 

For the first time in Soviet history the presence of a defense attor- 
ney was made compulsory by the People’s Court Act in cases for 
which six lay judges were required; namely attempts against life, 
serious injury or mutilation, rape, robbery, counterfeiting of cur- 
rency or documents, bribery and speculation in rationed goods or 
those which could be sold only by the state. In all other cases, the 
admission of an attorney was to be decided upon in each instance by 
the court. A person desiring an attorney in a civil case applied to 
the governing council of the college, which could refuse to provide 
one, but which would have to defend this refusal before the court 
designated to hear the case, if the applicant appealed from the deci- 
sion. This gave the governing board the right to discourage civil 
cases which it thought were not well-founded. Members of the col- 
lege were named for periods of one year at a time. 


Lecat Arp As A Lasor Duty 


The experiment with a professional salaried bar failed. Com- 
missar of Justice Krylenko reported that whenever a person was 
threatened with punishment in court, he contrived to offer a fee out- 
side the salary to obtain more active representation. Krylenko felt 
that at the early stage in Soviet economic development one would 
have to change human nature to avoid such abuses. He felt that cer- 





*Sobr. Uzak., R.S.F.S.R., 1917-1918, No. 85, Art. 889. 
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tainly no law or bits of paper would stop the custom. He was enlarg- 
ing upon the findings of the Third Conference of Workers in Soviet 
Justice, which in June, 1920, had adopted a resolution opposing the 
organization of the college of defenders as a salaried state organiza- 
tion. This resolution was incorporated in almost identical form in 
the People’s Court Act of October 21, 1920.° 

In response to the pressure for a change, service as a defense 
attorney was made a labor duty by the 1920 Act. Each soviet, at the 
local or provincial level was to prepare a list of persons for this 
purpose, in accordance with instructions of the Commissariat of Jus- 
tice. When a person was called for duty, he was temporarily freed 
from his job, but he continued to receive his regular wages from his 
employer. If he was not employed by others, but was occupied in 
farming or artisan’s work for himself, or if, as a woman, she was 
engaged in housekeeping, payment was made by the court at the rate 
of the average wage in the community. The person desiring the 
service of a defender could make his own selection from the panel of 
candidates. The presence of a defense attorney was compulsory in 
the event of the presence of an accuser or if the accused requested 
one. Relatives could appear as a representative without being on 
the panel prepared by the local soviet. Nothing prevented persons 
from making secret agreements with defense attorneys on the panel 
under which money changed hands. As a result of this legislation 
the role of an attorney was played by persons who had no continuing 
experience in the law. It was the low point in the history of lawyers 
in the new Soviet state, and corresponded with the period during 
which the Revolutionary Tribunal shared the stage with the regular 
courts and handled political cases with or without an attorney for 
the accused, as seemed desirabe under the circumstances. 


Tue New Economic Poticy 


With the passing of the period of militant communism and the 
emergence of the New Economic Policy in late 1921 and early 1922, 
the need for a new judiciary act became apparent. Lenin had dic- 
tated a measure of controlled private enterprise in the spheres of 
production. The turmoil of the revolutionary years had passed, and 
there was less danger that counter-revolution would be successful. It 
was found desirable to abolish the Revolutionary Tribunals and 





*Sobr. Uzak., R.S.F.S.R., 1920, No. 83, Art. 407. 
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develop a single court system which should be built upon the prin- 
ciples of deliberation and open trial. 

The first criminal code was adopted in May, 1922,’ followed by a 
code of criminal procedure in July, 1922.8 A Civil Code was adopted 
in 1922° and was followed by a Code of Civil Procedure in 1923.1° 
A judiciary act was adopted in November, 1922.2 This latter re- 
flected a new approach to the position of the lawyer. It was the 
approach enunciated by the Fourth All-Russian Congress of Workers 
in Soviet Justice expressed in its resolution, which had been adopted 
by the Central Executive Committee of the Russian Soviet Federated 
Socialist Republic.1* The position of the lawyer in the community 
was finally thoroughly estabished. 

The economy of the New Economic Policy was one of a dual 
nature. On the one hand there were the large industries, the banks, 
the means of communication, the large retail stores, the large apart- 
ment houses. These were owned by the state. On the other hand 
there were the small industries, the artisans’ shops and the private 
family homes. These were owned by individuals. In between were 
the co-operative societies which operated on the basis of private own- 
ership of shares in the co-operatives, but which represented in Soviet 
eyes a step towards the organization of socialism, since members 
pooled their resources and worked together in a common effort, 
rather than for their individual benefit alone. 

Efficiency had not been a characteristic of state operation of indus- 
try, transportation and the large agricultural estates during the period 
of militant communism. Funds had been allocated by the Com- 
missariat of Finance as they were needed, and receipts were for- 
warded to the Commissariat to be credited to the general funds. A 
relationship between cost and receipts was not maintained, and the 
system was not set up in a way to make it possible to check upon 
such a relationship. The coming of the New Economic Policy made 
the retention of such an uncontrolled system impossible. The pri- 
vately owned small enterprises were reappearing, and in following 
the ancient practices of private enterprise, they were demonstrating 
a level of efficiency which was damaging to the industries and shops 
of the “socialized sector.” 





*Sobr. Uzak., R.S.F.S.R., 1922, No. 15, Art. 153. 
*Sobr. Uzak., R.S.F.S.R., 1922, No. 20-21, Art. 230. 
*Sobr. Uzak., R.S.F.SR., 1922, No. 71, Art. 904. 
Sobr. Uzak., R.S.F.S.R., 1923, No. 46-47, Art. 478. 
4 Sobr. Uzak., R.S.F.S.R., 1922, No. 69, Art. 902. 

8 Izvestiya, June 6, 1922. 
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The Soviet Government adopted the rule that the organization of 
the “socialized sector” must compete with private enterprises and 
defeat them on their own playing field. This required a reorganiza- 
tion of the state-owned industries so that it might be possible to 
maintain a close check upon allocations of state funds and receipts. 
The reorganization occurred in a decree of April 10, 1923,}* which 
created the “trust’”’ and the state-owned stock corporation. The prin- 
ciple was established that state-owned enterprise would be organized 
upon a cost-accounting basis. Each enterprise was to have its charter, 
its capital, its responsibilities, and considerable latitude in its own 
organization. In later years these principles were enlarged upon in 
decrees in 1927.14 

These decrees indicated that the. lessons of competition during the 
period of the New Economic Policy had been learned. If the ex- 
perience of the Soviet Union is accepted by any other nations tread- 
ing the road to a socialist economy, the form of the government 
corporation will be the standard, for it has proved itself in the inter- 
vening years. 


GOVERNMENT CORPORATIONS AND LAWYERS 


A basic feature of the Soviet system of government corporations 
lies in the fact that they keep books and prepare financial statements 
from which the central government authorities can tell whether the 
enterprise is being operated profitably, in accordance with the state 
plan. Raw materials are obtained from other government corpora- 
tions by means of contractual relations in which price is determined 
in accordance with the state plan. Finished products are disposed of 
to other government corporations or individuals by means of con- 
tractual relationships in which price is determined in accordance with 
the state plan. The planners have set the prices, after taking into 
consideration factors such as wages, depreciation, social services to 
employees, and the extent to which consumption by the population is 
to be encouraged or discouraged. They also plan that the enterprise 
shall make a small planned profit, which can be used as a barometer 
of successful operation. If the balance sheet shows no profit. the 





# Sobr. Uzak., R.S.F.S.R., 1923, No. 29, Art. 336. 
* Law of June 29, 1927, Sobr. Zak., S.S.S.R., 1927, No. 39, Art. 392; and Law 
of Aug. 17, 1927, Sobr. Zak., 1927, No. 49, Art. 502. 
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administration must be reviewed to find out what was wrong. If it 
shows a profit greater than was anticipated, the administration must 
be reviewed to determine whether the cause was unexpected efficiency 
resulting in lower operating costs or greater production than planned, 
or whether an error was made in computing the original prices. 

To avoid penalizing the administration of one government cor- 
poration for the negligence of the administration of another from 
which it obtains raw materials, or to which it sells, there is provided 
a system of state arbitration, through which negligence may be estab- 
lished, and measured in rubles. The negligent corporation is then 
charged the damages, or required to perform, and the other cor- 
poration will show no loss. State financial inspectors will find the 
books of one corporation in order at the end of the year, and the 
books of the other out of balance. The negligence of the other cor- 
poration will be exposed and will be subject to remedial measures. 

A recital of the fact of the corporate form of organization and of 
the system of state arbitration will bring to mind immediately the 
need for lawyers. Each government corporation has its general coun- 
sel who sits by the director and guides him through the intricacies of 
administration under the great volume of laws and instructions, which 
are issued by the Supreme Soviet, its Presidium, the Council of 
People’s Commissars and the individual Commissariats. The gen- 
eral counsel usually represents the corporation in appearances before 
the state arbitration tribunals, although there have been attempts to 
require the director to appear in person. The socialist system of 
economy as it has been developed in the Soviet Union has found room 
for the legal adviser and lawyer, and many members of the legal 
profession are engaged in this manner. It seems more than likely 
that any moves toward nationalization in Western Europe would 
require just as much legally trained talent to assure efficient operation, 
particularly since they will resemble the period of the New Economic 
Policy in the Soviet Union when there was competition in efficiency 
between the socialized and the private sectors of the economy. 


SOCIALISM AND PRIVATE PROPERTY 


Socialism, even of the advanced Soviet type does not eliminate 
all private property. Soviet political scientists took their cue from 
Marx and Engels, who had written in the Communist Manifesto, 
“The distinguishing feature of communism is not the abolition of 
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property generally, but the abolition of bourgeois property.”’ They 
interpreted this to mean that, under Soviet socialism, private own- 
ership would be abolished only as it related to the means of produc- 
tion, and the related means of transportation and large scale distribu- 
tion. The effort was to be directed toward the elimination of the 
class which derived an income and the resulting economic and politi- 
cal power from a return upon capital. Private ownership of con- 
sumer’s goods was not put in issue, since it did not interfere with 
the achievement or retention of power by the revolutionaries who 
were seeking to create a new economy from which they expected 
abundance and equitable distribution of its products to result. 

The Soviet experience has set the pattern for socialist develop- 
ment in many Eastern European countries today. Private property 
in consumers’ good is retained, and can be expected to be retained, 
even in these areas, which are considerably farther to the left than 
the governments of Western Europe, which are also espousing social- 
ization of basic industries and banks. It can be predicted with rea- 
sonable certainty that in any foreseeable future the trend to the left 
will not affect the private ownership of a modest family home which 
does not invite criticism as a great estate. Millions of Soviet citizens 
live in their own homes, and even those who do not, obtain a right of 
occupancy of state-owned dwellings, which is rigidly controlled by law 
and has many characteristics of a property right in the use. Millions 
of Soviet citizens have savings bank accounts and Government bonds. 
Thousands receive benefits from inventions or literary and artistic 
productions. In all of these cases legal relationships develop, and 
require the attention of men and women skilled in the handling of 
these relationships. Literally thousands of cases relating to housing 
law alone come before the courts in each Region during every year. 
In many of these cases lawyers appear when the case is heard in the 
first instance, and lawyers appear almost without exception on the 
appeal. 

The personal relationships of the family are the concern of a 
large number of lawsuits. Marriage and divorce have passed beyond 
the informal relationships of early revolutionary years. Rigid rules 
now relate to the subject,® and divorce is procedurally more difficult 
to obtain than in American jurisdictions, since the court of original 
jurisdiction can act only as a Master to determine the facts and 





“Law of July 8, 1944, Eng. trans. in Embassy of the U.S.S.R., Information 
Bulletin, Vol. IV, No. 84, July 25, 1944. 
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attempt to reconcile the parties. Only the appellate court can grant 
the divorce. Praperty relations between members of the family be- 
come the concern of lawyers in the event of separation or death. The 
laws of inheritance have been broadened constantly as society has 
become stabilized, and they now provide for broad privileges of be- 
queathing to persons even outside the family circle, and for the 
establishment of obligations upon the person receiving the bequest 
to require him or her to use it for a specified purpose.’® Soviet expe- 
rience has shown the extent to which personal relationships can be 
considered a matter for litigation, without interfering with the pro- 
gress of a socialist economy. 


EASTERN AND WESTERN EvuROPE 


The legal profession has found a place for the use of its talents in 
the Soviet Union. No state in Western Europe, or even in Eastern 
Europe, has progressed so far on the road to a socialist organization 
of economy as has the Soviet Union, and it may be anticipated that 
if lawyers have an active part in the life of the Soviet community, 
they will not have a less active part in the life of communities which 
are in a less completey socialized stagq 

At this point it should be said parenthetically that Soviet readers 
would quarrel with any analysis which placed their system of economy 
in the same general classification as the systems emerging in the rest 
of Europe. The Soviet economists and political scientists look upon 
the states of the rest of Europe as being under the control of the 
bourgeoisie, even though some basic industries, some banks, including 
central banks, and the basic means of communication are nationalized. 
Until a revolution in the political and economic life of a country 
occurs, so that the individual who lives upon a return upon capital is 
disenfranchised and ultimately eliminated from the community unless 
he becomes a wage earner alone, the Soviet economist will state that 
nationalization has resulted only in state capitalism. He will not call 
the new economy socialism. It is not the purpose of this paper to 
enter upon a discussion of this nature, but rather to discuss the 
organization and functions of the legal profession in a system of 
economy in which private ownership of the means of production, 
the banks, and the means of transportation and distribution is par- 





* Ved. Verkh. Sov., 1945, No. 39 (366). 
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tially or completely abrogated, using the Soviet experience as an 
example of the type of organization which has developed in the area 
of most complete nationalization, and beyond which other less ex- 
tensive systems are not expected to go. 


THE Soviet Bar BeEcoMES ESTABLISHED 


The 1922 Soviet Statute’? on agencies of law restored the prin- 
ciple of a college of advocates whose members were nominated by 
the Provincial Court and in the first instance by the Regional Execu- 
tive Committee’s presidium. Membership was gained in the college 
after the initial organization upon application to and approval by the 
Executive Committee of the college, subject to disbarment by the 
Regional Executive Committee if it found cause. The principle of a 
professional bar had been re-established after the failure of the ex- 
periments of the early years. This principle has remained in effect 
to the present day, and has now been strengthened by Article 111 of 
the Constitution of the U.S.S.R., adopted in 1936. In referring to 
criminal cases the article guarantees to the accused the right to be 
defended by counsel. 

In keeping with the position given lawyers under the 1936 Con- 
stitution, Soviet text writers have re-emphasized the importance of a 
bar in a socialist economy like that of the U.S.S.R. Academician 
A. Y. Vyshinsky, in his textbook on Soviet Agencies of Law, has 
pointed out that the performance of the defense function in a court 
is a no less responsible and honorable task than the performance of 
the functions of a prosecutor. He criticizes the Soviet writers of an 
earlier day who argued that there was no room for lawyers under the 
Soviet system. He says that attempts to exclude lawyers from legal 
procedure were based upon a failure to understand the role and task 
of the Soviet lawyer. He goes so far as to say that such lack of under- 
standing was one of the favorite methods of damaging the reputation 
of Soviet justice.® 

Defense of personal interests before the court is explained by 
Vyshinsky as being in harmony with the interests of society as a 
whole. Such importance is attached to the interests of the individual 
that a defense attorney is not allowed to reject a case to which he is 





™ Sobr. Uzak., R.S.F.S.R., 1922, No. 69, Art. 902. 
* Akademik A. Y. Vyshinsky, Sudoustroistvo v S.S.S.R., Institut Prava Akad- 
emii Nauk Soyuza S.S.R. (Moscow, 1940) p. 324 et seq. 
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assigned, or resign after he has assumed his duties, since this would 
leave the accused without protection. The lawyer must remain and 
do his best under the circumstances, since justice must be done. The 
theory underlying this point of view is that the future of a society 
which convicts persons unjustly cannot be assured, and would cer- 
tainly not be the kind of a future which a state, seeking support on 
the ground of greater justice than can be offered by other types of 
states, would want. 

In following developments within the Soviet Union, one can define 
periods during which the government feels insecure and reduces the 
precautions taken to protect the innocent. During these periods there 
come to mind the words of Lenin during the tumultuous days of the 
struggle for existence when he said, “I have discussed soberly and 
categorically which is better, to put in prison several tens or hundreds 
of instigators, guilty or not guilty or to lose thousands of Red Army- 
men and workers? The first is better. And let me be accused of any 
mortal sin whatever and of violating freedom—lI admit myself guilty, 
but the interests of the workers will win out.”!® On the other hand 
there are periods when security seems assured and the pendulum 
swings in the other direction. At these moments the rule of law is 
lauded, as when Stalin told the constitutional congress in 1936 “and 
we need stability of laws now more than ever.’”*° The conclusion 
seems warranted that, under Soviet socialism, law and the lawyer 
have places of distinct importance from which they are pushed during 
times of crisis, but which they regain during times when security 
seems assured. No basic incompatibility between a socialist system 
of economy and the legal profession has been proved by the Soviet 
experience. 


ORGANIZATION OF THE SOVIET BAR Topay 


Organization of the Soviet bar is today the responsibility of the 
People’s Commissariat of Justice of the U.S.S.R. It is the agency 
which prepares the procedures for conduct of the bar within the 
rules set by the highest executive body of the Union, the Council of 
People’s Commissars.?4_ Rules for admission to the bar are estab- 





* XXIV V. I. Lenin, Sochineniya (Moscow, izd. 3, 1935) p. 241. 

* Joseph Stalin, Leninism, Selected Writings, (New York, 1942) p. 402. 

™ Basic decrees and instructions relating to the Soviet bar are published by the 
People’s Commissariat of Justice of the U.S.S.R. in a collection entitled Sover- 
SKAYA ADVOKATURA, (Moscow, 1942). The rules set forth in this paper are 
obtained from this source. 
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lished by the Council of People’s Commissars to permit admission to 
three classes of persons: (a) those having a law degree following 
the four-year law course, (b) those completing the two-year course 
in junior law schools, who have also had practical experience for not 
less than one year as judges, prosecutors, court investigators or legal 
advisers, and (c) those without any formal legal education who have 
had not less than three years’ experience as judges, prosecutors, court 
investigators or legal advisers. . 

The situation in the Soviet Union recalls early American prac- 
tice, when the majority of the members of the bar read law in their 
spare time on the frontier, or learned it while serving as sheriff or 
justice of the peace, or as a law clerk in the office of some seasoned 
member of the bar who had more business than he could handle. Few 
American attorneys at that time had the benefit of a formal legal 
education, even in a night school. Another point of similarity with 
former American practice is to be found in that persons in the first 
category who have completed a formal education are not admitted 
immediately to full membership in the bar but must serve a clerkship 
of one year in an office with other members of the bar, and in the 
event of exceptional ability, may be admitted to full membership 
before the expiration of a year. Clerks are paid a fixed salary by the 
office in which they work, and do not share in the distribution of fees 
in accordance with the rules applying to full members. 

Persons entering the bar from the law school alone are required 
to pass bar examinations which parallel the examinations given by the 
law schools at the end of the four-year course. 

No one may be admitted to the bar if he has been deprived of 
electoral rights or has a criminal record or is undergoing at the time 
preliminary examination or trial. In view of the fact that the 1936 
Constitution withdrew from foreigners the rights they formerly en- 
joyed to vote and be elected in Soviet elections, if they came from 
working class elements abroad, the decree preserves the practice of 
law for Soviet citizens alone. 

The People’s Commissariat of Justice is given authority to admit 
to practice individuals who do not wish to join the organizations 
through which the members of the bar usually function. In practice, 
some few men of great skill and reputation have applied for and been 
granted licenses to practice in this manner, but the system is dis- 
couraged by a rate of income taxation which is above that levied 
against incomes of attorneys practicmmg through the usual organiza- 
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tions. This discrimination against the private practitioner is the result 
of Lenin’s thesis that the future of a socialist economy can be assured 
only if persons learn to work together in a co-operative manner. In 
conformity with this thesis, Soviet political scientists have encouraged 
the formation of co-operative societies to conduct agriculture, arti- 
san’s work, medicine and all fields of endeavor. This is done when 
organization upon a straight salary basis as employees of a govern- 
ment corporation has proved undesirable. It is probable that wher- 
ever a socialist economy is introduced and meets vigorous opposition, 
this tendency to favor co-operatives will take concrete form in dis- 
criminatory taxation or outright prohibition of individual private 
practice. On the other hand, if strong opposition to the introduction 
of a socialist economy does not materialize, the political scientists 
may decide to leave the matter of individual private practice alone, 
and let experience prove that a co-operative group is more profitable 
to the individual lawyer than hanging out a shingle bearing only his 
uwn name. Experience with the practice of attorneys in American 
urban localities would tend to indicate that American attorneys have 
already found out for themselves the economic advantages of the 
co-operative practice of law in partnership with their fellows. In 
short, it does not seem inevitable that individual private practice is 
incompatible with a social economy, although the chances of survival 
can be considered questionable. 


THE COLLEGE OF ADVOCATES 


While individual private practice is permitted, the preponderant 
number of practitioners enter upon their activity through admission 
to the college of advocates. These colleges are organized by the 
People’s Commissariat of Justice at the level of the province, or, in 
the case of the smaller Republics, at the level of the Republic. This 
provides, as the unit of organization, an area reasonably comparable 
to a State in the United States of America. The colleges are given 
the specific task of providing legal aid to individuals, organizations, 
enterprises and corporations by giving advice in response to ques- 
tions, by preparing affidavits, protests and other legal documents, and 
by taking part in civil and criminal actions on behalf of any inter- 
ésted party. The colleges are treated as juridical entities, and enjoy 
limited liability. 

Admission to a college is under the control of its own presidium, 
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which is elected at a general meeting of all members by secret ballot 
for a two-year term. The number of members of the presidium is 
determined by the general meeting. Action upon an application for 
admission must be taken within one month after it has been filed, 
and must be communicated to the agency of the Commissariat of 
Justice for the given locality within ten days with a short biography 
of the candidate, if it is in favor of admission. The presidium elects 
its own President and Secretary by a show of hands. 

Members may be excluded from the college if they are convicted 
of crime by a court, commit acts degrading the reputation of the legal 
profession, or violate the by-laws of the college. Re-admission is not 
permitted for two years. Appeals from a decision on exclusion may 
be presented to the People’s Commissar of Justice of the Republic 
in which the college sits, and a second appeal from an affirmative 
decision of this Commissariat may be taken to the People’s Com- 
missar of Justice of the U.S.S.R., whose decision is final. Both 
Commissars also have the right to expel a member from the college, 
even without a decision by the college’s presidium. Members of the 
college may not serve in any but elective positions in state or social 
enterprises and organizations, except by special permission, or as 
teachers or scientific workers. 

The general meeting of the college decides all questions of organi- 
zation and activity of the college, and meets not less than twice a year 
to perform this function. A quorum is more than half the members 
of the college. The executive work of the college is conducted by its 
presidium which organizes regional centers in cities and counties 
through which the members of the college conduct their practice. 
The presidium also reports periodically to the People’s Commissariat 
of the Republic on its work. The general meeting also elects an 
auditing commission which is charged with systematic review of the 
finances of the college. 

Each consultation point is in charge of a managing attorney, 
named by the presidium of the college and responsible to it. The 
managing attorney has functions common to the managing attorney 
in a large American law firm, such as assigning cases to the lawyers, 
in accordance with the client’s desires, if any, establishing the fees to 
be paid, and general supervision over the quality of the work. If the 
consultation point has more than fifteen attorneys, the managing 
attorney is relieved of the responsibility of conducting any individual 
case, and he is paid a salary by the presidium. If there are less than 
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fifteen attorneys at the consultation point, the managing attorney 
takes part in the regular activity of the group, but is paid a supple- 
mental fee, established by the presidium. All accounts are kept on a 
prescribed form and are filed with the presidium. 

Disciplinary action may be taken by the presidium against a mem- 
ber for unscrupulous activities, for violation of the established rates 
in setting fees and for other delicts. This action may take the form 
of comments, warnings, censures, suspensions for periods of time up 
to six months and exclusion from the college. Any disciplinary action 
may be protested to the People’s Commissar of Justice of the Re- 
public. In the event of suspension for periods up to six months, 
a member may not resume practice until the presidium has discussed 
the case again. 


LEGAL FEES 


Fees for legal services rendered by members of a college of advo- 
cates are regulated by the People’s Commissariat of Justice of the 
U.S.S.R. A tariff of fees is put in the hands of every lawyer, and 
the managing attorney of each consultation point is charged with 
seeing that the tariff is adhered to. Fees are to be agreed to by cli- 
ents, who indicate their agreement by signing a register. Upon pay- 
ment to the cashier of the consultation point, the client is given a 
receipt. Government corporations, enterprises or organizations pay 
a retainer or individual fee on the basis of a contract concluded by 
the corporation, enterprise or organization and the consultation points 
at a rate established by a special tariff.” 





* A translation of the tariff reads as follows: 
1. For a visit to the enterprise, organization or corporation to give an 
oral or written opinion—not over 25 rubles. 
2. For filing an affidavit in a court or an administrative organ—not over 
20 rubles. 
3. For preparing a draft of a contract—not over 50 rubles. 
4. For an opinion on the legality of a contract—not over 50% of the fee 
for drafting the contract. 
5. For preparing an appeal from a decision of a People’s Court—not 
over 40 rubles. 
6. For preparing an appeal from an award of an arbitration tribunal— 
not over 50 rubles. 
. For conducting a case before a People’s Court, when no specific sum is 
clai ot over 75 rubles. 
. For conducting a case before a People’s Court, when up to 1000 rubles 
is claimed—not over 50 rubles. 
For conducting a case before a People’s Court, when more than 1000 
rubles is claimed—not over 100 rubles. 
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Some legal aid must be rendered without recompense. The cir- 
cumstances are cases in which a suit is brought to recover alimony 
or maintenance of children; workmen’s compensation cases ; filing of 
papers to qualify for pensions or relief; cases commenced by a mem- 
ber of the armed services ; or in the event of oral advice requiring no 
special research, when given to persons calling at the consultation 
point. The managing attorney can waive a fee in other cases if he 
believes the financial situation of the client requires it. 

The tariff is divided into three categories, (a) preparation of 
legal documents, (b) submission to court in a criminal case, and (c) 
submission to court, or an administrative tribunal, in a civil case. 
Costs are relatively small for the preparation of legal documents, 
being not more than 30 rubles for a complaint in a civil action, a peti- 
tion for a pardon, a statement to be made to an administrative organ 
and other such papers. For the preparation of an appeal from a 
court decision or sentence, the fee may be up to 75 rubles. The prep- 
aration of drafts of contracts may be charged for at rates not exceed- 
ing 100 rubles. Some idea of the size of these charges may be gained 
by the fact that law clerks receive by a law a salary of from 350 to 
500 rubles per month, and in exceptional cases, up to 600 rubles per 
month. A practising attorney has no fixed return, but it may average 
from 2,000 to 5,000 rubles per month, and even more in exceptional 
cases. 

Conduct of the defense in a criminal case may be charged for at a 
rate not to exceed 250 rubles for appearance in the court of original 
jurisdiction, and 100 rubles more if the same attorney appears on the 
appeal. If a different attorney appears on the appeal, he may charge 
up to 200 rubles. If there are several defendants, all of whom are 
represented by a single attorney, he may increase his fee. The in- 
crease may be by 75% if there are two defendants, and by 60% for 
each defendant if there are three or more. If the case is unusual, 
requiring special research or investigation, the fee may be increased 
to 500 rubles. In most unusual cases, more than 500 rubles may be 





10. For conducting a case before an arbitration tribunal, when no specific 
sum is claimed—not over 75 rubles. 

11. For conducting a case before an arbitration tribunal, when not over 
5000 rubles is claimed—not over 100 rubles. 

1%. For conducting a case before an arbitration tribunal, when over 5000 
rubles is claimed—not over 150 rubles, and when over 10,000 rubles is 
claimed or if the case is complicated—not over 300 rubles. 

13. For participating in a criminal case as a representative of the interests 

of a civil plaintifi—not over 150 rubles, and in the event of duration 

of the trial beyond two days—SO rubles for every successive day. 
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charged if the permission of the presidium of the college is obtained. 
If a trial extends beyond three days, each additional day’s attendance 
permits an increase of from 50 to 75 rubles in the fee. If the case 
requires travel away from home, travel expenses and a surcharge of 
from 50 to 75 rubles for each day’s absence from home may be 
charged, varying in accordance with the course of the travels. The 
higher per diem is paid if the attorney had to go to a large city where 
living costs are high. 

Fees in civil cases are set largely by the amount involved in the 
case. If the amount involved does not exceed 1,000 rubles, the fee 
may not exceed 50 rubles; if 3,000 rubles, the fee may not exceed 
100 rubles ; if 5,000 rubles, the fee may not exceed 200 rubles, and if 
more than 5,000 rubles, the fee may not exceed 300 rubles. If no 
money value can be put on the complaint, the fee may not exceed 150 
rubles. In actions under the code of labor laws and not involving 
a sum of money, the fee may not exceed 100 rubles. Especially com- 
plex cases give cause for doubling the established fee, and extensions 
beyond three days, or requiring travel, permit increases at the same 
rates as for criminal cases. Cases before administrative boards, as for 
example tax appeals, may be charged for at rates up to 100 rubles. 
On appeals from decisions of courts of original jurisdiction, a fee 
constituting 40% of the original fee may be charged if the same 
attorney pleads the appeal, and 80% of the original fee if it is a 
different attorney, or if no attorney appeared for the client in the 
lower court. If issues not raised in the lower court arise, the fee may 
be 200% of the original one, or more if the presidium of the college 
consents. 

Oral advice of a complex nature requiring research permits a fee 
at rates comparable to those charged in the preparation of documents. 

From the fees paid to the cashier of the consultation point, a de- 
duction, not to exceed 30%, is made to meet the general expenses of 
the whole college, such as the expenses of maintaining the presidium 
and the consultation points, as well as the training of clerks. The 
exact amount of the deduction is controlled by the general meeting. 
The balance is divided among the members taking into account their 
time sheets showing their contribution to the work of the college. 
The method used is somewhat comparable to the division among the 
partners of a large American law firm. 
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CoNCLUSIONS 


The lawyer is active in a socialist economy, if the experience of 
the Soviet Union is accepted as a test. There is work to be done in 
guiding the government corporations through the large volume of 
administrative law. There is work to be done in handling the prob- 
lems of individuals, whether they be in the civil or criminal courts, 
or before administrative agencies. 

Considerable variation in the structure and organization of the bar 
has occurred during the years of Soviet experience. From complete 
abolition of an organized legal profession, there has been a trend 
towards restoration, which has culminated in a college of advocates, 
which plays a respected part in Soviet society. Its organization is 
not unlike that of the bar in other parts of the world, except for the 
emphasis upon regulation of fees. 

Soviet patterns of organization are not necessarily the only forms 
to be expected in a socialist economy. These patterns have varied in 
the differing periods of Soviet history. It is possible that if the Eng- 
lish experiment proves a model for other parts of Western Europe, 
the tension and stress of the Russian Revolution may never be felt. 
In this event, the practices of the Russian Revolution, during which 
rigid control of the bar developed, may not be repeated. The lawyer 
in a socialist economy, which has been achieved through the ballot 
box rather than by the sword, may find himself far less restricted 
than his Soviet colleagues have been, but even if he is restricted, 
he need have no fear that his profession as such will disintegrate for 
lack of things to do. 


























PENDING RADIO LEGISLATION 


Epwin CoNnrRAD 


1 


ScIENCE AND Law 


The year 1945 in the field of radio and radio law was of great 
significance. The great lag which exists between science and law, 
and the inherent difficulties which face courts trained in law but 
inadequately versed in science when attempting to interpret scientific 
phenomena, is illustrated by the decision of the United States Supreme 
Court in Marconi Wireless Telegraph Company of America v United 
States.1 There the Court invalidated the Marconi Patent No. 763, 
772, despite the conceded historical fact that by the use of his patent 
Marconi had lengthened the arc of radio transmission from 80 to 
6,000 miles, a feat which his radio contemporaries or predecessors 
had been unable to accomplish. The Court places the label of “mech- 
anic” upon a scientist who, because of such patent, has been acclaimed 
by history as an inventive genius. 

While the slow processes of the law evolve in a socio-economic 
matrix, science with its pure objective goal has developed an elasticity 
which enables it to accommodate itself to a rapidly changing world. 
The rapid development of science has pushed into the foreground 
a new type of radio transmission known as “Frequency Modulation,” 
the contribution of Professor Armstrong, of Columbia University. 
Amplitude Modulation, the accepted standard of broadcasting at the 
present time, resulted in a very limited number of frequencies avail- 
able for public use. By the laws of radio physics, the number of radio 
frequencies is extremely limited. Obviously, radio became a monopoly, 
with private individuals using public frequencies for profit. “Fre- 
quency Modulation” opened a new radio frontier by the utilization 
of short or micro waves, with practically no limit except as restricted 
by the lack of properly developed equipment for such transmission, 
Its indirect effect will be a more competitive and a freer radio 
system. 

After considerable debate, the Federal Communications Com- 
mission adopted a system of allocations designating the 88 to 108 


2316 U.S. 1, (1943). 
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megacycle band for “Frequency Modulation.”* This marks the most 
significant change in radio regulation during the past year. 

While the country was at war, the War Production Board and the 
Federal Communications Commission had enacted a series of orders 
generally “freezing” new construction of radio stations, except in 
communities lacking primary service.* The termination of the war 
resulted in the lifting of these controls.‘ 

One other event deserves comment. Under the Communications 
Act of 1934,5 the commission has no control over prices for which 
chooses his own buyer, the sole function of the commission being 
to determine the qualifications of the assignee. Deploring the great 
discrepancy which exists between cost and the eventual selling price, 
the commission in June, 1944 petitioned Congress to control sale 
prices and set up a procedure whereby all persons interested may 
make application for such license, leaving the selection of the best 
qualified in the hands of the commission.® Late in 1945 the commission 
also took the initiative by proposing a set of rules and regulations 
seeking such end.? 

This background will serve as a prelude to discussion of radio 
legislation during the past year. Legislation is not created in a vacuum, 
but is a response induced by sociological stimuli. An examination of 
pending measures will bring to light the problems confronting modern 


radio. 
II 


BROADCAST OF CONGRESSIONAL PROCEEDINGS 


In separate but identical resolutions originating in the House* and 
the Senate® respectively, Congress was requested to permit the broad- 





210 Fed. Reg. 12006 (September 21, 1945). 

3 FCC press releases: mimeograph 58106, February 24, 1942; mimeograph 59725, 
April 27, 1942; mimeograph 63226, September 22, 1942; mimeograph 66621, Feb- 
ruary 23, 1943; mimeograph 69913, August 11, 1943; mimeograph, 70211, August 
28, 1943; mimeograph 73228, January 26, 1944; mimeograph 80103, January 
16, 1945. 

*FCC press release, mimeograph 83870, August 7, 1945. 

547 U.S.C. §§151-609 (1940), 47 U.S.C.A. §§151-609 (Supp. 1945). 
radio stations are sold. Furthermore, under the same act, the seller 

® FCC press release, mimeograph 76846, July 25, 1944. Says part of the report 
of the commission: “Our concern in this regard is heightened by the tremendously 
high prices which radio stations are commanding in the present state of the 
market. This is illustrated by the fact that one local station was sold for a half- 
million dollars and some regional stations are selling for a million or more.” Under 
the F.C.C. rules approximately $10,000 is necessary to construct a new local sta- 
tion and about $25,000 to $40,000 to construct a regional station. 

710 Fed. Reg. 15223 (Dec. 20, 1945) 

8H. Res. 89, 79th Cong., Ist Sess. (1945). 
9S. J. Res. 55, 79th Cong., 1st Sess. (1945). 
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cast of Congressional proceedings. Both resolutions are being con- 
sidered by the House and Senate Committees on Rules. 


III 


GENERAL REVISION OF COMMUNICATIONS ACT 


The Holmes Bill’® is the most controversial measure concerning 
radio introduced at this session of Congress because it contains many 
suggested changes of the present law, the principal ones of which 
can best be visualized by use of the following table: 





= H.R. 1109, 79th Cong., 1st Sess. (1945). See also the famous White-Wheeler 
— S.814, 78th Cong., Ist Sess., containing many of the features of the Holmes 
ill. 
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COMMUNICATIONS ACT OF 1934" 


HOLMES BILL” 











Section Section 
of Act of Bill 
3 No definitions of “construction per-|}! Defines them as “instruments of au- 
mit” or “license.” thorization.” 
2 Commission to select own chairman, 


4 Commission of 7 members, 2 chair- 
men chosen by president, not more 
than 4 of same party. 


same number but not more than 2 
members of same division to be of 
same party. 





Commission to be divided into 2 
autonomous groups, Division of Pri- 
vate Communications, and Division 
of Public Communications. 








Substitutes “instruments of authori- 
zation” for licenses. 








3 
5 Commission may divide itself into 
3 divisions, each of not less than 3. 
4 
308(a) [Uses term “licenses.” 
5 


If application is denied, designated} 
for hearing. If application granted 
without hearing, no procedure for 
protest. 


309 


If application denied, hearing neces- 
sary with grounds or reasons for 
refusal and specific issues. If granted 
without hearing, aggrieved party 
may protest, calling for hearing, and 
postponement of effective date of 
grant until after hearing. 








To make sale or assignment effec- 
tive, commission must consent and 
find transfer will be in public in- 
terest. 


310 


On assignment of license commission 
must find asignee possesses qualifica- 
tions of an original licensee to make 
assignment effective, following pro- 
cedure on original applications for 
licenses. 








312 Contains no provision for cease and 
desist orders for violation of act, 
treaty, or regulation. 


For other than repeated violation 
of act, treaty, or regulation, com- 
mission must first enter cease and 
desist order which must then be 
violated to warrant revocation pro- 
ceedings. 











No language in act authorizing com- 
mission to regulate business practices 
of stations or control program pol- 
326 icy, except standard of “public in- 
terest, convenience, or necessity,” 
and except specific provision author- 
izing, regulation of chain broadcast- 
ing.? 


Prohibits commission from regulat- 
ing business of radio stations or con- 
trolling program policies. 








401 No provision as to declaratory judg- 
ment. 


Provides for declaratory judgment 
to test validity of any rule, regula- 
tion, term, condition, or requirement. 








402 General appeal follows procedure of 
Urgent Deficiencies Act. In radio 
cases involving denial of applica- 
tions for construction permit, license, 

newal, modification, appeal to Cir- 
cuit Court of Appeals, D.C., with 
subsequent review to U.S. Supreme 
‘Court only on certiorari.?® 








Liberalizes appeal rights and pro- 
cedure in radio cases, including right 
of assignor or assignee to appeal. 
Appeal as a matter of right from 
(Circuit Court of Appeals, D.C., to 
U.S. Supreme Court where commis- 
sion has revoked, modified, or failed 
to renew an existing license or by 
certiorari in other cases. 

Urgent Deficiencies Act in appeals 
not covered by the specific radio 
provisions, with District Court, D.C., 
las a proper venue. 











137. R. 1109, 79th Cong., ist Sess. 


1147 U.S.C. §§151-609 (1940), 47 ~~ ~ $$151-609 (Supp. 1945). 
1945). 
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IV 


Rapio As A Pusiic UTILITY 


A bill*® to define radio transmission as a public utility and subject 
it to the jurisdiction of the Public Service Commission was introduced 
in the Wisconsin Senate on February 15, 1945. The bill died on ad- 
journment of the legislature. Since all radio transmission transcends 
state lines it is interstate in character and can only be regulated by 
Congress, which has assumed exclusive jurisdiction in such field.” 

Congress has not declared radio to be a public utility. Section 
153(h) of the Communications Act of 19348 provides that “a per- 
son engaged in radio broadcasting shall not be deemed a common 
carrier.” It is held that under the present act radio broadcasting is 
not a public utility.’ 

Although a petition was filed on December 31, 1945 requesting 
Congress to define radio stations as public utilities, no bill has been 
introduced to date. 

The Celler Bill,” called an attempt in this direction, would authorize 
the Federal Communications Commission to: 

(a) Consider competitive applications on renewal proceedings ; 

(b) Deny a license for excessive commercialism ; 

(c) Designate the percentage of time to be set apart for non-com- 
mercial or sustaining programs ; 

(d) Prescribe systems of accounts for radio stations ; 

(e) Limit the purchase price of radio stations to fair value, not 
exceeding twice the depreciated cost value of the tangible broad- 
cast property assigned. 

These are noted departures from the present act. The bill is still 
in the House Committee on Interstate and Foreign Commerce. 





18 The purpose of the section is to eliminate confusion as to what rights an 
applicant or licensee obtains. The commission in actual practice issues a number of 
authorizations which are temporary or permissive in nature but which confer no 
real rights which may be protected in the courts. It is sought to correct this 
practice by designating all grants as “instruments of authorization.” 

14 Section 303(i) Communications Act of 1934, 47 U.S.C. §303(i) (1940), 47 
U.S.C.A. §303(i) (Supp. 1945), grants right to regulate chain broadcasting. See 
also National Broadcasting Company Inc. v. United States, 319 U.S. 190, (1943), 
sustaining the validity of chain broadcasting regulations. 

15 See Columbia Broadcasting System Inc. v. United States, 316 U.S. 407, (1942), 
for general discussion of appeals in radio cases. 

16 No. 128, S, 1945 Sess., Wis. Legislature. 

17 Federal Radio Commission v. Nelson Brothers Bond and Mortgage Company, 
289 U.S. 266, 77 L. Ed. 1166, 53 S.C. 627 (1933); United States v. Baker, 18 
F. Supp. 48 (1936). 

18 Section 153(h), Communications Act of 1934, 47 U.S.C. §153(h) (1940), 47 
US.C.A. §153(h) (Supp. 1945). 

a. McIntire v. Wm. Penn Broadcasting Co. of Philadelphia, 151 F. 2d 597 (3 

ir. 1945). 

20H.R. 4314, 79th Cong., Ist Sess. (1945). 
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V 
ANTI-PETRILLO BILts 


Prior to and during the year 1945, the radio broadcasting industry 
was faced with two demands by unions representing musicians: 
(a) the payment of a small fee or royalty to the union on each 
recording; (b) the requirement that a fixed quota of musicians be 
employed, and that musicians rather than technicians assume exclusive 
operation of turntables. 

This condition gave rise to several bills. The Vandenberg Bil 
makes it unlawful to interfere with the production or transmission 
by radio stations of any non-commercial or cultural programs pre- 
sented by non-profit educational institutions, where nothing of value 
is accepted for the program. It passed the Senate on February 1, 
1945, and on February 5, 1945 was referred to the House Committee 
on Interstate and Foreign Commerce, where it now reposes. The 
Dondero Bill,” identical in text, is in the hands of the same committee. 

The Bailey Bill** makes it unlawful for an employer to pay, and for 
any union or agent thereof to accept anything of value, in the produc- 
tion of goods for commerce. This is clearly an attempt to outlaw the 
payment of royalties to unions. The bill is in the Senate Committee on 
Judiciary. 

Recently the revised Lea Bill, H.R. 5117, superseding H.R. 4737, 
was introduced in Congress. It would be unlawful under the bill to 
compel broadcasters to: (a) hire more employees than desired, or to 
pay consideration for failure to hire employees in excess of those 
wanted; (b) refrain from broadcasting non-commercial, educational 
or cultural programs, where nothing of value is received for such 
broadcast; (c) refrain from broadcasting radio communications orig- 
inating outside the United States; (d) pay “tribute” for the privilege 
of broadcasting transcriptions; (e) impose restrictions on trans- 
criptions ; (f) pay “tribute” on transcriptions of programs previously 
broadcast where payment was made on original broadcast. 


|3 


VI 


RADIO AND FREE SPEECH 


The present act forbids the commission from exercising censorship 





21S. 63, 79th Cong., Ist Sess. (1945). 
22H.R. 1648, 79th Cong., Ist Sess. (1945) 
23S. 754, 79th Cong., 1st Sess. (1945). 
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over radio stations and guarantees to radio the right of free speech.” 

The Wigglesworth Bill** seeks to enlarge this language by pro- 
posing that no radio station shall deny any citizen of the United States 
access to, or right to use, radio communications, and no radio station 
shall discriminate in any manner against any American citizen. The 
House Committee on Interstate and Foreign Commerce is still con- 
sidering the measure. 

The Wood Bill** requires broadcast stations to distinguish news 
items from personal opinion or propaganda. 

On February 27, 1945, in constitutional convention, unique in this 
day, the citizens of Missouri enacted a new constitution, Section 8, 
Article I of which reads: “No law shall be passed impairing the free- 
dom of speech, no matter by what means communicated, .. .” 

The specific application of the guaranty of free speech to radio is 
a pioneering legal development. 


VII 
Fase ADVERTISING 


A proposed amendment to Section 15(a) of the Federal Trade 
Commission Act” is contained in H.R. 2390* which would define 
false advertising as an advertisement which is misleading in a mater- 
ial respect, or which fails to reveal facts material in the light of such 
representations, so as to prevent deception resulting from indirection 
and ambiguity. Representations made by device, sound, or combina- 
tion thereof are included. The measure was enacted to correct abuses 
in advertising over radio stations as well as in other fields. 

The Wisconsin legislature during the year made the statute relating 
to fraudulent advertising applicable to radio and television stations.” 


VIII 
CopyricHt Law 


The Buckley Bill*® to amend the Copyright Act by protecting re- 
cordings, still languishes in the House Committee on Patents. Such bill 





24 Section 326, Communications Act of 1934, 47 U.S.C. §326 (1940), 47 U.S.C.A. 
§326 (Supp. 1945). 
25 H.R. 3716, 79th Cong., 1st Sess. (1945). 
26H R. 4775, 79th Cong., Ist Sess. (1945). 
2715 U.S.C. §55(a) (1940), 15 U.S.C.A. §55(a) (Supp. 1945). 
28 H.R. 2390, 79th Cong., 1st Sess. (1945). 
29 Chap. 399, Laws of 1945, Wis., effective July 9, 1945. 
80 H.R. 3190, 79th Cong., 1st Sess. (1945). 
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would make it unlawful to use, without permission of the copyright 
owners, any copyrighted musical composition for an acoustic record- 
ing of any nature, or to publish or vend such recordings to the public 
for profit. The measure would also prohibit reproduction of acoustic 
recordings on any transmitting or communications apparatus, without 
the copyright owner’s permission and the payment of fees. 


IX 
Liguor ADVERTISING 


Three bills,*! prohibiting the paid advertising of alcoholic bever- 
ages by radio (the subject matter being perennially before Con- 
gress), are still pending. 


Xx 


Ittinors Lise, Law 


Illinois has enacted a new “Libel by Radio Act’® which makes 
every radio station in Illinois publishing a libel by radio criminally 
responsible. Lack of advance knowledge, lack of opportunity or right 
to prevent the libel, and truth are listed as defenses. Utterances by 
candidates for public offices would not subject the station or its em- 
ployees to criminal prosecution. 


XI 


WISCONSIN Rapto CouNCIL 


Of particular interest to citizens of Wisconsin was the adoption of 
a statute® creating the State Radio Council, charged with the duty 
of planning, constructing, and developing a state system of radio 
broadcasting, for the presentation of educational, informational, and 
public service programs, utilizing “Frequency Modulation” channels. 


XII 


The last year has produced no radio legislation in Congress aside 
from the annual appropriation to the Federal Communications Com- 





so 599, S. 623, 79th Cong., ist Sess. (1945) ; H.R. 5238, 79th Cong., 2nd Sess. 
(1946). 

32 Laws of Illinois, 1945, p. 683, approved July 17, 1945, Ill. Rev. Stats. (1945), 
State Bar Ass’n. Ed., Chapter 38, 404.2, $179.2. 
38 Chap. 570, Laws of 1945, Wis., effective August 24, 1945. 
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mission, an appropriation for the International Scientific Radio 
Union,” and the extension of the act pertaining to ship radio com- 
munications.” Since the adoption of the Communications Act of 
1934, no major change in the field of radio has been effected. 

It is rather paradoxical that radio channels and frequencies, title 
to which is in the public, should be operated by private individuals 
and corporations for unrestricted profit. The standard of “public in- 
terest, convenience, or necessity” is too indefinite to serve as a yard- 
stick of stewardship for those entrusted with a public trust. Any 
profit above a fair return on capital investment should be diverted 
into better programming. The proposal to make radio a public utility 
deserves serious consideration. The cost of administering the Federal 
Communications Act should certainly be borne by the broadcast in- 
dustry by the payment of some franchise tax. Radio is not a business. 
It is a public privilege. The twenty-fifth anniversary of commercial 
radio has just been celebrated. It is time to pause to re-examine the 
basic concepts underlying the American system of broadcasting. 


XIII 


Since writing the original script of this article Congress has 
enacted Public Law 344 (79th Congress, 2nd Sess., approved April 
16, 1946) which introduces a substantial change in the Communica- 
tions Act. This piece of fusion legislation is the culmination of the 
Lea Committee to prohibit certain coercive practices affecting radio 
broadcasting. It has been popularly designated as anti-Petrillo legis- 
lation. Under Section 506(a) of the Communications Act of 1934, 
as now amended, it is unlawful to compel a broadcast licensee to: 
(1) employ in connection with such broadcast business any person 
in excess of the number needed; (2) pay anything for not hiring 
more employees than needed; (3) pay anything for services which 
are not be performed or to pay more than once for services; (4) 
refrain from broadcasting a non-commercial educational or cultural 
program where the participants receive no money and where the 
licensee does not pay or receive money for the program; (5) refrain 
from broadcasting any radio communication originating outside the 
United States. 

Section (b) makes it unlawful to compel a licensee or any person 





4 Pub. L. 49, 79th Cong., Ist Sess., May 3, 1945. 
55 Pub. L. 61, 79th Cong., Ist Sess., May 21, 1945. 
36 Pub. L. 86, 79th Cong., Ist Sess., June 13, 1945. 
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to: (1) pay “tribute” for a recording or the use of associated equip- 
ment to be used in broadcasting; (2) impose any restriction upon 
the production or use of such recording or associated equipment if 
such restriction is for the purpose of preventing or limiting the use 
of such articles or equipment in broadcasting; (3) pay any “tribute” 
for recordings or transcriptions of programs previously broadcast, 
payment having been made, or agreed to be made, for services actu- 
ally rendered in the performance of such program. 
The constitutionality of such act is now being challenged. 











THE WORK OF THE WISCONSIN 
SUPREME COURT 


TORTS w 


Joun D. Heywoop 


Most of the tort cases decided by the supreme court during the 
period covered by this article’ concerned issues of negligence arising 
out of automobile accidents. A number of decisions holding that 
there was sufficient evidence to uphold a jury verdict are omitted 
from this discussion for reasons of space. The omitted cases tend to 
affect the inference, which might result from a consideration of the 
cases reviewed, that the negligence issue can nearly always be de- 
termined as a matter of law. Certain other cases, thought to be of 
limited importance as precedents, have also been omitted, or are dis- 
cussed under only one heading although involving several issues. 


A. NEGLIGENCE 
1. GENERALLY 


Barnes v. Murray’ was an action against an oil company and its 
representatives for mixing gasoline with distillate thus creating a 
dangerous mixture. The deceased requested that a gasoline storage 
tank on his farm be pumped and refilled with distillate. The de- 
fendant’s pumping equipment was able to remove the entire contents 
of the tank except for approximately two and one-half gallons. The 
defendant asked the deceased if the fuel from the tank would be 
used for anything but the tractor, and he was told that it would not 
be so used. The mixture of two and one-half gallons of gasoline and 
five hundred gallons of distillate subsequently pumped into the tank 
was entirely suitable as a tractor fuel. It was not suitable for starting 
fires, and when the deceased poured some of it out near a fire an 
explosion occurred. The action of the trial court in directing a verdict 
for the defendants was held to be proper because under the cir- 
cumstances a jury could not have found that the defendant ought 
reasonably to have foreseen that the deceased would use the mixture 





1The following term: August, 1942; January, 1943; August, 1943; and Jan- 
uary, 1944, 
2 243 Wis. 297, 10 N.W. (2d) 123 (1943). 
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to build a fire. “Negligence in law is not mere carelessness, but is 
careless conduct under such circumstances that an ordinarily prudent 
person would anticipate some injury to another as a reasonably 
probable result thereof.”* 

In Ludwig v. Wisconsin Power and Light Company” the appellate 
court ordered dismissal after a trial on pleadings which, in the court’s 
opinion, did not raise an issue as to negligence. The jury had found 
that the defendants’ employees had not assured the plaintiff that it 
was safe for their staging cable to come in contact with the defendant’s 
wires. Since the complaint was not grounded on negligence, evidence 
as to other acts constituting negligence could not be made a basis for 
a verdict for the plaintiff. If the court had held that the complaint 
was grounded on negligence, other acts constituting negligence not 
included with the specific acts alleged, testified to without objection 
during the trial, could have been included with the grounds of negli- 
gence submitted to the jury, and the complaint could have been con- 
sidered as amended to include them. 


2. Non-DELEGABLE Duty 


The Skerbecks operated a carnival. On the midway was a tent in 
which a concessionaire operated a bingo game. There was a jury 
question as to whether reasonable care had been used in placing the 
tent stakes so as not to risk doing injury to persons attending the 
game. In Eide v. Skerbeck* the court upheld the judgment based on 
the verdict, and in doing so, pointed out that the defendant had an 
obligation of using reasonable care to see that the premises were in 
a reasonably safe condition and that they were kept so. The conces- 
sionaire may have been an independent contractor as between the 
defendants and the concessionaire, but as between defendants and 
members of the public there was a duty to use ordinary care to 
keep the grounds safe. That duty to the public could not be delegated. 





® Quoting Johanson v. Webster Manufacturing Co., 139 Wis. 181, 120 N.W. 832, 
833 (1909). See also Lembke v. Farmers Mutual Automobile Insurance Company, 
243 Wis. 531, 11 N.W. (2d) 169 (1943) in which the court reversed a judgment 
for plaintiff because too absolute a duty had been imposed by an instruction 
that plaintiff must manage his vehicle so that he “does not endanger the property, 
- “ limb of any_person.”; and Culver v. Webb, 244 Wis. 478, 12 N.W. (2d) 

31 (1944). 
3* 242 Wis. 434, 8 N.W. (2d) 272 (1943). 
* 242 Wis. 474, 8 N.W. (2d) 282 (1943). 
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3. Res Ipsa LoguiTer 


The court had occasion in Koehler v. Thiensville State Bank to 
discuss the effect of the res ipsa loquitur doctrine. The plaintiff was 
burned by the explosion of a tear-gas system in the defendant’s bank. 
The doctrine “permits an inference of negligence from the mere proof 
of an injury or accident where it appears that the injury or accident 
would not or could not have happened except for the negligent con- 
duct of the defendant. In such cases it is held that the plaintiff makes 
a case for the jury by the proof of the accident or injury, it being 
permissible for the jury to infer negligence from the fact that the 
injury or accident occurred.”* In the Koehler Case the court holds 
that there is a genuine inference of fact which is capable of persisting 
even after evidence counteracting it is admitted, and does not neces- 
sarily disappear, as would a legal presumption, upon being rebutted, 
The court points out that inferences of negligence are of varying 
strengths, as are the proofs adduced to meet them. The jury has 
power to decide whether the inference should be drawn unless there 
is undisputed proof, not merely testimony, that there was no 


negligence." 
4. CAUSATION 


Jung v. Industrial Commission® is a workman’s compensation case 
but it illustrates a situation which could develop in tort cases. The 
deceased was seriously injured. He developed a neurosis which 
caused him to seek the solution for his difficulty by committing suicide. 
The Industrial Commission found that there was a disturbance of his 
mind directly caused by the injury but that there was no violent in- 
sanity causing death in a delirium or frenzy. The Industrial Commis- 
sion found that although the deceased was “incapable of resisting 
the emotional impetus toward suicide he was capable of appreciating 
the consequence of his act.” Consequently the suicide was an inter- 
vening cause, and the death did not proximately result from the 
injury. This position was upheld in the circuit court and in the 


supreme court. 
The executrix of a passenger who suffered no apparent injuries 





5 245 Wis. 281, 14 N.W. (2d) 15, (1944). 
® Root v. Roberts, 180 Wis. 207, 192 N.W. 38 (1923). 
T Lipsky v. C. Reiss Coal Co., 136 Wis. 307, 117 N.W. 803 (1908). 


sky. 
* 242 Wis. 179, 7 N.W. (2d) 416 (1943). 
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in an automobile accident, but who died two weeks later, was denied 
recovery in Currie v. General Accident Fire and Life Assurance Cor- 
poration.® The courts concluded that the death resulted from a heart 
ailment of long standing plus a bad cold rather than from the shock 
of the accident. 

O’Comnell v. Kraut*® deals with a claim by a plaintiff who received 
injuries in an automobile accident and about four months later 
caught his foot in a hole in the floor. The ultimate question was 
whether the knee and back injury for which the plaintiff sought to 
recover could be attributed to the automobile accident. The trial 
court instructed the jury that it should limit the defendant’s responsi- 
bility if “satisfied from the evidence to a reasonable certainty that 
the second injury on December 11, 1940 was not a natural conse- 
quence of the first injury; that what occurred on the 11th of Decem- 
ber, 1940, would have produced the second injury regardless of the 
first injury ... ” This instruction erroneously placed the burden 
of the proof on the defendant, whereas the burden should have been 
on the plaintiff to establish that the second injury was a natural con- 
sequence of the first and would not have produced the second injury 
without the occurrence of the first. 

In Murphy v. Hotel Pfister, Inc." the court reduced a judgment in 
favor of the plaintiff upon whom a tray of waste food and dishes was 
dropped. One of the reasons stated for the reduction was that the 
chief annoyance came after the accident and from sources over 
which the hotel had no control. This gives rise to a question as to 
whether or not every recovery for humiliation should be limited by 
excluding humiliation which the defendant cannot control after the 
accident. It would seem rather that recovery should include humilia- 
tion if foreseeable. 


5. THe Host-Gurest RELATIONSHIP 


Two cases decided during the period under review illustrate the 
difference between limitation on a host’s liability, based on consent 
of the guest, and limitations, based on a lack of duty independent of 
consent.” Thus the language in Poneitowcki v. Harres,” indicating 





® 241 Wis. 564, 6 N.W. (2d) 697 (1942). 

10 242 Wis. 268, 7 N.W. (2d) 889 (1943). 

11 245 Wis. 211, 13 N.W. (2d) 927 (1944). 

12 See » Host-Guest Rules in Wisconsin, 1943 Wis. L. Rev. 180. 
18 200 Wis. 504, 228 N.W. 126 (1930). 
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that the driver of an automobile who fails to maintain a lookout in- 
creases the danger which the guest assumed on entering the auto- 
mobile, does not lead to the conclusion that a guest never assumes 
the risk as to lookout. As the court points out in Haugen v. Witt- 
kopf,'* “the duty of a host is to use ordinary care not to increase the 
danger to his guest inherent in the condition of the car or the skill 
or judgment of the host—driver. Such risks the guest assumes as a 
matter of law. As a matter of law the guest also assumes the risk of 
dangers incident to the host’s negligent driving of which he is aware 
and in which he acquiesces of whatever that negligence may consist.” 
Similarly, in State ex rel Litzen v. Dillett the court specifically re- 
jects the guest’s claim that the doctrine of assumption of risk is not 
applicable to an automobile guest in relation to the negligence of the 
host in failing to keep a proper lookout. 

In the Litzen Case the court orders judgment for the plaintiff 
guest on a verdict which, although finding that the plaintiff assumed 
the risk as to lookout, also found the host negligent in two other 
respects as to which the risk was not assumed. The court points out 
that its decision in Raddant v. Labutzke** had been made without con- 
sideration of the question as to the guest’s right to recover for negli- 
gence in two respects as to which there was no assumption of risk even 
though risk occasioned by negligence in respect to speed had been as- 
sumed by the guest.*’ In the Litzen Case the court does not discuss the 
question as to whether the guest’s assumption of risk as to one of the 
items of negligence would also constitute contributory negligence, so 
that a comparison of negligence would be required under the statute. 

Well-established rules found expression in four additional cases. 
Koepker v. Miller’® holds that there was no assumption of risk as to 
lookout where the want of lookout did not persist long enough to give 
the guest a chance to protest. Schneider v. American Indemnity Co.” 
holds that a guest assumes the risk of lack of skill or error in judg- 
ment. Hutzler v. McDonald holds that the guest entering and continu- 
ing in the car with knowledge of the driver’s sluggishness and im- 
paired co-ordination “has no right to demand more of the host than 
the conscientious exercise of such degree of skill as he possessed then 





14 242 Wis. 276, 7 N.W. (2d) 886 (1943). 
15 242 Wis. 107, 7 N.W. (2d) 599 (1943). 
16 233 Wis. 381, 289 N.W. 659 (1940). 

17 See Campbell, Host-Guest Rules in Wisconsin, 1943 Wis. L. Rev. 180-194. 
18 241 Wis. 501, 6 N.W. (2d) 670 (1942). 
19 241 Wis. 568, 6 N.W. (2d) 644 (1942). 
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under the circumstances.” Culver v. Webb™ holds that mere submis- 
sion to the jury of a question as to whether the host was negligent is 
not sufficient in a host-guest case. The question must be submitted 
so as to produce findings as to the special relationship. Where the 
issue is management and control, there must be a question as to 
whether such negligence was the result of lack of skill and judgment. 

Landskron v. Hartford Accident Indemnity Co.” involved a claim 
by the guest against a third party. The defendant urged that the 
plaintiff failed to object to the improper driving of her host, particu- 
larly with reference to speed. The issue of assumption of risk was 
not involved. The court properly dealt with it as a question of con- 
tributory negligence on the part of the guest. In sustaining the jury’s 
finding that the plaintiff was not negligent in making a timely and 
proper protest as to the speed at which her host drove and the manner 
in which he operated his car, the court relied on the Restatement rule 
that a guest “ is required to call attention of the driver to his excessive 
speed only when the speed is so great that a reasonable man would 
realize its excessive character.”™ 


6. COMPARATIVE NEGLIGENCE 


Ernst v. Karlman™ arose out of a head-on collision. The jury found 
that both vehicles had invaded the wrong side of the road, and that 
they were equally negligent. The trial court ordered a new trial be- 
cause the jury had been unable to agree as to which vehicle had first 
turned toward the other. This order is vacated on appeal because the 
answer is held to be unimportant in view of the finding that the 
parties were equally at fault (and the supreme court’s holding that 
plaintiff was at least as negligent as defendant). The court differenti- 
ates this case from the Haskins Case* in which it had ordered a new 
trial because a jury had found the negligence of the parties unequal 
without deciding which had first invaded the wrong side of the road. 
The court also repudiates the Haskins Case because it invited an in- 
consistent verdict by directing the jury, if it found both parties had 
negligently invaded the wrong side of the road, to find which had first 
invaded the path of the other. If one negligently had invaded the 





20 242 Wis. 256, 7 N.W. (2d) 835 (1943). 

21 244 Wis. 478, 12 N.W. (2d) 731 (1944). 

22 241 Wis. 445, 6 N.W. (2d) 179 (1942). 

28 RESTATEMENT, 2 Torts, §495 (1934). 

24 242 Wis. 516, 8 N.W. (2d) 280 (1943). 

25 Haskins v. Theneli, 232 Wis. 97, 286 N.W. 555 (1939). 
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path of the other first there would be an emergency. The matter can 
be handled better by instruction on the emergency rule than by calling 
for an additional answer. 

Although the court denies the existence of a rule of thumb enabling 
it to compare negligence, in Piesik v. Deuster* it again found it ap- 
propriate to hold that the facts in connection with a head-on collision 
required a finding, as a matter of law, that the plaintiff was at least 
as negligent as the defendant. The jury had found both parties guilty 
of the same kind and character of negligence, but had attributed 
more than half the fault to the defendant. Konov v. Gruenwald” 
reaches a similar result in a case involving a head-on collision between 
a car and a snowplow in a blizzard. 

In Mahoney v. Thilf” the jury’s verdict found the defendant negli- 
gent, the plaintiff not negligent, and that 80% of the total was attrib- 
uted to the defendant and 20% to the plaintiff. The trial court held, 
after verdict, that the plaintiff was negligent as a matter of law, and 
that the jury had properly assessed the percentage of negligence. 
Judgment was entered for 80% of the damages. In appeal it was held 
that the inconsistency in the jury verdict would not of itself require a 
new trial, but that the finding of no negligence would be controlling, 
and the answer making the comparison could be required. In the in- 
stant case, however, the evidence did require a finding that some 
negligence was attributed to the plaintiff, and a new trial was ordered 
to enable a jury to make a comparison. The jury’s comparison, 
following a finding that the plaintiff was not negligent, was not a 
legal basis for entry of judgment for plaintiff. 


7. Gross NEGLIGENCE 


The action in Doch v. General Casualty Company” was based on a 
complaint which did not allege gross negligence. After a verdict for 
plaintiff, which, however, attributed 30% of the fault to the plaintiff, 
the trial court ordered a new trial on its own motion because of the 
view that an issue of gross negligence should have been submitted. 
The order for a new trial was reversed because there was no evidence 
of gross negligence. The defendant’s violation of Sec. 85.38 Wis. 
Stat., 1939, by failing to have his vehicle equipped with an end gate, 
was negligence per se, but not gross negligence. 





26 243 Wis. 598, 11 N.W. (2d) 358 (1943). 
268 24 Wis. 453, 6 N.W. (2d) 208 (1942). 
27 241 Wis. 359, 6 N.W. (2d) 239 (1942). 
28 241 Wis. 34, 4 N.W. (2d) 1170 (1942). 
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8. Speciric TRAFFIC SITUATIONS 


Intersections:—In Wilson v. Koch” a truck driver stopped at a 
traffic light. When the light changed in his favor he started up after 
looking and seeing another car a block away. The truck driver was not 
negligent. He had a right to rely on the favorable light until it should 
have become apparent, in time to enable him to avoid the collision, 
that the other driver was going to proceed regardless of the traffic 
light against him. 

A similar result was reached in Uecker v. Anthony” where the 
driver stopped for an arterial and then proceeded into intersection 
while a cab was still a considerable distance away. The driver, who 
had stopped and looked before entering the intersection, did not have 
to yield his right of way, but could assume that the driver approach- 
ing at some distance would yield. 

A jury found that a pedestrian and the driver of the truck that 
hit him were both negligent as to yielding the right of way. The find- 
ing is held inconsistent and a new trial ordered with directions to 
submit a question as to whether the pedestrian was on the crosswalk. 
The answer to that question will determine who should have yielded 
the right of way, according to Smith v. Superior and Duluth Transfer 
Company.” 

Gibson v. Streeter® concerned a collision at an intersection which 
occurred after one driver had stopped off the highway before making 
a turn. The car in which the plaintiff rode was traveling on a busy 
highway. The driver was unable to make a left-hand turn at an inter- 
section because of traffic behind him. He drove into a parking lot on 
his right-hand side and stopped his automobile until the last of the 
string of cars that had been behind him had passed. He then started 
to cross the main highway in order to reach the side road onto which 
he had intended to turn. The defendant was driving on the main 
highway in the opposite direction from that in which the plaintiff’s 
car had been traveling. A collision occurred. Since the car in which 
the plaintiff was riding had been brought to rest in an area off the 
highway, its driver was bound to yield the right of way to all vehicles 
approaching on the highway. The jury should have been instructed 
that the defendant driving on the highway had a right to assume that 





29 241 Wis. 594, 6 N.W. (2d) 659 (1942). 
3° 243 Wis. 587, 11 N.W. (2d) 183 (1943). 
51 243 Wis. 292, 10 N.W. (2d) 153 (1943). 
82 241 Wis. 600, 8 N.W. (2d) 662 (1942). 
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the driver of the plaintiff's car, or any other driver emerging from 
a private driveway, would comply with the rules of the road and 
yield the right of way. 

Private Driveways:—A truck driver attempted to make a left-hand 
turn into a private driveway. He was forced to hesitate while directly 
across the streetcar tracks of an automobile approaching on the street 
from the opposite direction. While so stopped across the tracks, a 
streetcar struck him, damaging the truck and the passengers in the 
streetcar. The trial court’s instructions included excerpts from the 
statutes relating to left-hand turns at intersections. The supreme 
court held the instructions to be misleading and referred to the case 
of Baker v. Austin® as establishing that the primary duty for main- 
taining a careful lookout and calculating reasonably that there is 
sufficient time to cross in front of the oncoming vehicle is on the 
driver who is turning left. 

In Braun v. Baudhuin™ the deceased attempted to enter his steep 
and icy private driveway on the east side of the highway. Being un- 
able to make it, he backed down across the highway onto the west 
shoulder at a point north of the driveway. He then drove southeasterly 
across the highway and headed for the private driveway. The de- 
fendant’s truck, also headed south, struck the car of the deceased. The 
jury found that the accident occurred on the east side of the highway, 
which would be the left side for both drivers. The trial court there- 
fore concluded that the finding that most of the negligence was at- 
tributal to the deceased was inconsistent with the finding as to where 
the accident occurred. The supreme court reversed and ordered dis- 
missal on the basis of the jury’s findings. The findings were con- 
sistent under the emergency rule. The jury had a right to find that 
the defendant’s truck driver swung to the left after an emergency 
situation had been created by the deceased. 

Duty to Passenger Alighting from Street Car:—Hadrian v. The 
Milwaukee Electric Railway and Transit Company® dealt with an 
injury to a passenger who had been struck by the outswing of a 
turning streetcar. The rule is that the defendant’s duty was to give 
the alighting passenger reasonable opportunity to reach a position 
of safety. The contest on appeal and rehearing centered around a 
claim that the plaintiff was in the safety zone when struck. If she was 





38 233 Wis. 39, 287 N.W. 720 (1939). 
34 243 Wis. 107, 9 N.W. (2d) 596 (1943). 
35 241 Wis. 122, 1 N.W. (2d) 755, and 5 N.W. (2d) 765 (1942). 
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in such zone when struck she may recover ever though considerable 
time elapsed between her alighting and the impact from the turning 
streetcar. 


9. CoNDITION OF PREMISES 


Ryan v. Hara™ denied recovery, under a statute relating to safety 
devices” on mechanical devices, to a tavern patron who got his hands 
into a fan placed on a shelf seven and two-thirds feet above the floor. 
In Gokey v. Electrical Utilities Corporation™ the court held the owner 
of a meter washing machine liable for injury resulting from a defect 
in the machine, but it held that the owner of the apartment was not 
liable under the safe place statute. The machine, which was not 
owned by the building owner, and was attached to the building only 
by means of a cord running to a wall plug, was not a fixture. 

Kuhlman v. Vandercook™® denied recovery to a resort guest who 
fell while using a cement shuffleboard constructed on the premises 
as a sidewalk. The owner of the premises is exonerated because of 
failure to show any structural defect. The tenant, operator of the 
resort, is exonerated because of a lack of evidence that the slippery 
condition of the board, allegedly caused by leaves and debris, had 
existed long enough to bring home notice of their condition to the 
lessee. In addition, the whole tone of the decision indicates an un- 
willingness to allow the condition of the game to be judged as a side- 
walk would be. Similarly, in Brown v. Appleton Masonic Temple As- 
sociation,” a case under the safe place statute, the court thought there 
was no liability merely because a dance floor was slippery. 

Vandre v. Trachte* holds that an employee working on equipment 
for drying hybrid seed corn, located on a farm and operated by a 
farmer, is performing farm labor within the meaning of Sec. 101.01 
(b), and is therefore not entitled to the protection of the safe place 
statute.® 





36 241 Wis. 389, 6 N.W. (2d) 209 (1942). 
37 Wis. Stats. §101.30. 

88 241 Wis. 385, 6 N.W. (2d) 189 (1942). 
89 241 Wis. 418, 6 N.W. (2d) 235 (1942). 
#0 243 Wis. 147, 9 N.W. (2d) 637 (1943). 
#1 244 Wis. 233, 12 N.W. (2d) 48 (1943). 
#2 Wis. Strats. §101.06. 
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B. INTENTIONAL WRONGS 


1. Fraup 


A stoker manufacturer represented that a dealer would have ex- 
clusive rights in his territory. After the dealer had spent considerable 
money developing his position, he was undersold by Montgomery- 
Ward which had acquired stokers prior to the agreement with the 
dealer. In an action for fraud in inducing the contract, the court 
stated the rule that in a tort action there may be recovery for all 
injuries within the contemplation of the parties, and, also, all in- 
juries resulting directly from the tort, whether or not within the 
contemplation of the parties.“* In such cases there is bound to be real 
difficulty in establishing the measure of damages, and the instant case 
offers considerable guidance on this point. 

In Zingale v. Mills Novelty Co.“ the plaintiff was permitted to 
recover in tort for fraud on the part of defendant’s freezer salesmen 
in advising the plaintiff that certain premises would be ideal for the 
manufacture of ice cream, knowing such statement to be false, and 
that they could not be licensed by the Department of Agriculture 
and Markets or the City Health Department. 

Krestich v. Stefanez* draws the distinction between malpractice 
and fraud, the distinction being important in the instant case in order 
to determine whether the Statute of Limitations had run. A surgical 
needle was lost during an operation. After a flurry of excitement it 
was reported found and accounted for. Three years later the patient 
became very ill. The physician who had operated told her all the 
needles had been found, and that it was unnecessary for her to be 
examined by another physician as she had planned. Thirteen years 
after the first operation another surgeon operated and removed the 
lost needle which the first surgeon knew had not been found or ac- 
counted for. The court held that this was not merely a matter of 
malpractice, but that when the patient had advised the first surgeon 
that she was going to seek other medical advice, and he then repeated 
his misrepresentation in order to prevent such action, there was fraud 
against which limitations would not run until discovery. 





‘ *8 Morse Chain Co. v. T. W. Meikle-John, Inc., 241 Wis. 45, 4 N.W. (2d) 162 
1943). 

“4 244 Wis. 144, 11 N.W. (2d) 644 (1943). 

* 243 Wis. 1, 9 N.W. (2d) 130 (1943). 
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2. Maticious PROSECUTION 


In Petrie v. Roberts* the defendant, who had stated that he would 
prosecute the plaintiff and have him placed in jail, signed a criminal 
complaint charging violation of the securities law after there had 
been an investigation by the Securities Department and the office of 
the District Attorney for Milwaukee County. The court ordered 
summary judgment for the defendant. Three judges dissented, how- 
ever, on the grounds that reliance on the advice of counsel is a 
defense to an action for malicious prosecution only if there is a full 
and fair statement to counsel, and reliance in good faith on the advice. 
They felt it was for a jury to determine whether the defense could 
be established. 

Myhre v. Hessey“’ combines a routine result on an action for 
malicious prosecution of a criminal action, and a very interesting dis- 
cussion and decision on an action based on the malicious prosecution 
of civil actions. Luby v. Bennett* had contained a statement that the 
general rule is “that a civil action, maliciously prosecuted, where 
neither the person nor the property of the defendant is interfered 
with, inflicting special damages to him, will not sustain an action for 
malicious prosecution.” This rule had not been necessary to that 
decision, but in Myhre v. Hessey it was necessary to decide whether 
the rule should be adopted for Wisconsin. After a review of the 
authorities, the court adopts the quoted rule and rejects the rule of 
the Restatement® which permits recovery in some cases where there 
is no interference with person or property. However, the court makes 
it clear that its rejection of the Restatement view does not settle the 
question of liability in a case where the suit, maliciously brought 
without proper cause, involves a charge of defamation. A decision on 
the rule governing that situation is reserved until the facts of a case 
raise the issue. 


3. CONSPIRACY 


In Martin v. Ebert the court stated that under a complaint alleging 
a conspiracy there might be a recovery based on concert of action in 
an assault. 





46 242 Wis. 539, 8 N.W. (2d) 355 (1943). 
47 242 Wis. 638, 9 N.W. (2d) 106 (1943). 
48111 Wis. 613, 87 N.W. 804, 54 L.R.A. 261, 87 Am. St .Rep. 897 (1901). 
4° RESTATEMENT, 3 Torts, $674, 681. 

50 245 Wis. 341, 13 N.W. (2d) 907 (1944). 
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Singer v. Singer™ involved a rather unusual action alleging a con- 
spiracy on the part of the plaintiff's husband and two other persons 
to damage the plaintiff in her marriage rights. The court points out 
that in this state there is no such thing as a civil action for conspir- 
acy, but that there may be one for damages caused by acts pursuant 
to the conspiracy. (The combination does, however, bear on the ad- 
mission of evidence.) Our supreme court held as early as 1926 that 
a wife can maintain an action against her husband for injuries sus- 
tained in an automobile accident caused by the husband’s negligence.™ 
The Singer Case does not question this rule but emphasizes its statu- 
tory nature. A married woman’s right to sue as if she were sole must 
be found within the provisions of Section 246.07 of the statutes. The 
complaint in the instant case was upheld on demurrer upon the ground 
that it stated a cause of action for injuries to the plaintiff’s person or 
character. The most important point in the Singer Case is the dictum 
that a husband is unable to sue his wife for personal torts under the 
Wisconsin law.*” 


4, NUISANCE 


The significance of Robb v. City of Milwaukee™ does not lie in its 
finding that a particular municipal ball park was a public nuisance, 
but in its holding that the municipality was liable to a passerby struck 
by a batted ball, because, as to that person, the city was not perform- 
ing a governmental function, but, say the majority, there can be a 
recovery because the plaintiff was not availing herself of the benefits 
of the park, and there was not the relation of governor and governed. 
Two dissenting judges object to the distinction. In Lindemeyer v. 
City of Milwaukee,” decided at the same term, the court refuses to 
allow recovery on the nuisance theory to a plaintiff who stumbled 
over a water-stop box set in the highway. The court then concludes: 
“The whole matter of municipal liabilities for tort is in such confusion 
and uncertainty due to the efforts of the Courts to limit what has 
been called ‘the state’s lordly prerogative of doing wrong’ that it may 
well be given consideration by the legislature. The ‘nuisance doctrine’ 





51 245 Wis. 191, 14 N.W. (2d) 43 (1944). 

518 Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 210 N.W. 822 (1926). 

52 241 Wis. 432, 6 N.W. (2d) 222 (1943). 

52> The dictum of the Singer Case became law later in 1944 under the decision 
in Fehr v. General Accident Fire and Life Assurance Corporation, 246 Wis. 228, 16 
N.W. (2d) 787. See 1945 Wis. L. Rev. 463. 
58 241 Wis. 637, 6 N.W. (2d) 653 (1942). 
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has so far developed as to indicate that there is a growing belief that 
any wrong committed by a municipality may be redressed on the 
theory that it is a nuisance, thus avoiding provisions of the law 
against municipalities at a time when the municipality may prepare 
an adequate defense. This is a condition not peculiar to Wisconsin, 
but exists in many other jurisdictions.” 


5. FALsE IMPRISONMENT 


The plaintiff in Hadler v. Rhyner™ had been falsely imprisoned by 
fire marshals. After being released and escorted home, she fell while 
approaching her residence. The false imprisonment was held to have 
terminated prior to the time when the plaintiff was taken home, and 
her injuries in falling could not, under the circumstances be included 
as among the damages caused by the false imprisonment. 


C. RELATED MATTERS 


A number of cases based on torts, but primarily involving ques- 
tions of agency,” insurance,” and interpretation of the wrongful 
death statute, have been excluded as beyond the proper scope of this 
review. 





54 244 Wis. 448, 12 N.W. (2d) 697 (1944). 

55 Pouwels v. Ginsberg, 245 Wis. 45, 13 N.W. (2d) 445 (1944); Culver v. Webb, 
244 Wis. 478, 12 N.W. (2d) 731 (1944); Hysek v. Milwaukee Automobile Insur- 
ance Co., 243 Wis. 591, 11 N.W. (2d) 352 (1943). 

56 Kujawa v. American Indemnity Co., 245 Wis. 361, 14 N.W. (2d) 331 (1944); 
United States Guarantee Co. v. Liberty Mutual Ins. Co., 244 Wis. 317, 12 N.W. 
(2d) 59 (1943); Tolsma v. Miller, 243 Wis. 19, 9 N.W. (2d) 111 (1943); Vande 
Leest v. Basten, 241 Wis. 509, 6 N.W. (2d) 667 (1942); Wisconsin Transp. Co. v. 
Great Lakes Casualty Co., 241 Wis. 523, 6 N.W. (2d) 708 (1942); Jenkinson v. 
New York Casualty Co., 241 Wis. 328, 6 N.W. (2d) (1942). 

57 Cronin v. Cronin, 244 Wis. 372, 12 N.W. (2d) 677 (1944); Schilling v. Chi- 
cago N.S. & M. R. Co., 245 Wis. 173, 13 N.W. (2d) 594 (1944). 




















TAXATION 
San W. Orr 


The last article appearing in the Wisconsin Law Review which dis- 
cussed the Work of the Supreme Court in the field of Taxation was 
an article by Professor Ray A. Brown, which appeared in the Jan- 
uary, 1942 issue. That article considered cases through the January, 
1941 term of the court. In preparation for this article all tax cases 
decided by the Supreme Court since the January, 1941 term, through 
and including the December 26, 1945 Advance Sheet of the North- 
western Reporter (20 N. W. (2d) Adv. Bull. No. 7), have been ex- 
amined. Not all cases were deemed of sufficient general interest for 
discussion here. Emulating Professor Brown, the subject will be dis- 
cussed under the headings utilized by him, plus a new heading to 
cover the Privilege Dividend Tax. 


GENERAL CONSTITUTIONAL PROBLEMS 


The Privilege Dividend Tax cases involved many constitutional 
problems which will be considered in discussing those cases. Two 
other cases involving constitutional questions of general interest were 
Estate of Miller’ and Lamasco Realty Co. v. Milwaukee.’ In the Miller 
Case, a resident of Italy died owning intangible property in Wiscon- 
sin. It was contended by her estate that Section 72.01 (9) Wisconsin 
Statutes (the reciprocity statute) operated to exempt decedent’s in- 
terests in Wisconsin from taxation. The state contended that such 
section only applied between the several states and did not apply to 
foreign countries. The Estate countered that so construed the statute 
impinged upon the Equal Protection Clause of the Constitution. The 
court ruled that the purpose of the statute was to meet a domestic 
problem of double or multiple taxation as between sister states, and 
that in view of that purpose a construction of the statute confining its 
operation to sister states did not create a classification non-germane to 
the purpose of the law. 





1239 Wis. 551, 2 N.W. (2nd) 256 (1942). 
? 242 Wis. 357, 8 N.W. (2nd) 372 (1943), rehearing 8. N.W. (2nd) 865 (1943). 
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In the Lamasco Case’* the court held that the legislature may con- 
stitutionally exempt property owned by specified agencies from spe- 
cial assessments. 


PROPERTY TAXES 


Four cases*® were before the court involving the right of various 
institutions to be exempt from real estate taxes on the ground that 
they qualified as benevolent or educational institutions which are ex- 
empted from taxes by Section 70.11 (4) of the Wisconsin Statutes. 
The court made it clear that such cases are to be decided upon the 
facts in each case. In line with that policy each case was accorded a 
thorough discussion and much valuable criteria may be found in the 
four opinions. In would seem that at least one basic rule may be de- 
duced, namely, that in order for an institution to qualify as benevolent 
or charitable, it must be made to appear clearly that the persons in 
control of the institution do not benefit financially from it, either 
directly or indirectly. In the first case cited in the footnote the court 
approved the tax exempt character of a tuberculosis sanatorium oper- 
ated by a Catholic religious order, and in the fourth case it held that 
a secondhand store operated by a religious organization qualified as 
exempt. However, in the second and third cases it refused to okay 
exemptions for hospitals established by doctors even though they 
gave freely of their time and cared for some charity patients, where 
it appeared that such institutions were substantial adjuncts to the 
doctors’ private practice. 

The court also had a run of cases involving attacks upon values 
placed upon real property, by assessors or other officials, for tax pur- 
poses. The “run” was somewhat invited by Estate of Ryerson* where 
the court commented that all too frequently too little weight was 
accorded to actual sale values (p. 137). Four other cases involving 
valuation questions which were decided during this period appear in 
the footnote.° The Ryerson Case arose under the inheritance tax 





% Order of the Sisters of St. Joseph v. Plover, 239 Wis. 278, 1 N.W. (2nd) 173 
(1941) ; Prarie du Chien Sanitarium Co. v. Prarie du Chien, 242 Wis. 262, 7 N.W. 
(2nd) 832 (1943) ; Riverview Hospital v. Tomahawk, 243 Wis. 581, 11 N.W. (2nd) 
188 (1943) ; Madison Particular Council v. Dane County, 246 Wis. 208, 16 N.W. 
(2nd) 811 (1944). 

*239 Wis. 120, 300 N.W. 782 (1941). 

5 State ex rel. Hennessey v. Milwaukee, 241 Wis. 548, 6. N.W. (2nd) 718 (1942) ; 
State ex rel. Kenosha Office Bldg. Co. v. Herrmann, 245 Wis. 253, 14 N.W. (2nd) 
157 (1944); State ex rel. Farmers & Merchants State Bank v. Schanke, 247 Wis. 
182, 19 NW. (2nd) 264 (1945); Burling v. Village of Green Lake, 248 Wis. 103, 
20 NW. (2nd) 717 (1945). 
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statute, but the question was whether or not the value of a Lake 
Geneva summer home, as found by the county court, could be sus- 
tained. In that case the decedent, a resident of Illinois, died owning 
a summer home on Lake Geneva. The court appraisers fixed the 
value of the home at $95,300. The executor objected to the appraisal 
and a hearing was held upon which the county court determined the 
value to be $105,000. The property was ultimately sold by the exec- 
utor for the sum of $50,000. The executor appealed from the value 
fixed by the county court. 

The upper court, while recognizing the rule that the value deter- 
mined by the county court will not be disturbed unless it is contrary 
to the great weight and clear preponderance of the evidence, con- 
sidered the case at length. The court held: 

1. The terms “fair market value,” “cash value” and “clear market 
value” are identical ; 

2. The question of valuation is becoming increasingly important be- 
cause of the high tax rates, since exorbitant valuation may amount 
to confiscation ; 

3. It reaffirmed the old definition of market value saying “clear 
market value is the sum which property would bring on a fair sale 
when sold by a willing seller, not obligated to sell, to a willing 
buyer, not obligated to buy” ; 

4. Where the clear market value is not established by a sale then all 
the facts which have a bearing upon market value are to be con- 
sidered ; 

5. The assessed value of real estate is only admissible in evidence 

where a direct attack is being made on the assessment ; 

. Trial courts too frequently give insufficient weight to sale values ; 

7. The burden is upon the person relying upon the sale to establish 
that the sale was by a willing seller, etc. ; 

8. The court rejected testimony of the value of the property if sub- 
divided on the grounds that it was purely speculative saying, “The 
value of property for some special purpose, or what it cost to pro- 
duce it, or what its intrinsic value is, does not determine market 
value” ; (Query: Would this exclude testimony of the highest and 
best use of a given piece of property?) [It should be noted that 
the court said that the executor was not required to engage in the 
real estate business. ] 

9. The court sent the case back for reconsideration directing that 

more weight be given to the actual sale value. 


ON 
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In the Hennessey Case* the court applied the rule of the Ryerson 
Case, and also said that, where the evidence discloses a sale between a 
willing seller and a willing buyer, there is no occasion to resort to 
evidence of reproduction value less depreciation. The Farmers & 
Merchants Bank Case’ applied the foregoing rules. 

In the Kenosha Office Building Co. Case® it was made clear that 
the court will not determine the value itself but must return the case 
to the lower body. State ex rel. Northwestern Mutual Life Insurance 
Company v. Weiher,® where the court had fixed the value, was ex- 
plained as the result of an agreement between the parties. 

A pitfall to be avoided will be found in the Burling Case* where a 
disastrous choice of remedies precluded the taxpayer from obtaining 
the benefit of the supreme court’s emphasis on sale values. 

Anderson v. Kendrigan’ involves a 1933 statute and hence is prob- 
ably of little current interest. It should be noted, however, that the 
court held that Chapter 306 of the Laws of 1933 relating to tax 
sales, while unrestricted in its terms, does not apply to tax sales for 
the year of 1933. This conclusion is based on matter extrinsic to the 
Act itself. 

Doherty v. Rice® is an interesting case. There, land which had been 
sold under deeds containing restrictive covenants forbidding sales 
to non-Caucasians and relating to non-Caucasian occupancy, type of 
buildings permitted, etc., was sold at a tax sale to a Negro who oc- 
cupied the property and violated the restrictions relative to the type 
of buildings permitted. Query: Was the sale valid? If so, was the 
land now freed of the restrictions on Negro occupancy, and type of 
buildings ? It was held that the state was not bound by the prohibition 
of sales to Negroes. Hence the sale was valid. It was also held that 
since the other restrictions were for the benefit of surrounding prop- 
erty, to hold that the tax sale freed the property sold from such 
restrictions would amount to a taking of the property of the sur- 
rounding owners without due process. Hence the court held that the 
property sold at the tax sale was still subject to the occupancy and 
use restrictions. 

A declaratory judgment of considerable utility to property lawyers 
is Eline’s, Inc. v. Milwaukee.’ It was there held unequivocally that 





6177 Wis. 445, 188 N.W. 598 (1922). 

7 239 Wis. 384, 1 N.W. (2nd) 777 (1942). 

§ 240 Wis. 389, 3 N.W. (2nd) 734 (1942). 

® 245 Wis. 648, 15 N.W. (2nd) 816 (1944). 
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real estate taxes do not become a lien until they are actually levied, 
and the levy does not relate back to the statutory assessment date of 
May 1. 

There are two cases relating to special assessments which should be 
noted, namely, Agnew v. Milwaukee County and Boden v. Lake. 


INHERITANCE AND Girt TAXES 


Estate of Thronson™ presented a knotty problem to the court. Sec- 
tion 72.01 excepts from inheritance taxes transfers of property to 
“corporations of this state organized under its laws or voluntary 


associations organized voluntarily for... charitable . . . pur- 
poses ... ” Section 72.04 provides that “all property transferred 
to . . . corporations of this state organized under its laws, solely 


for .. . charitable . . . purposes, which shall use the property so 
transferred exclusively for the purposes of their organization, within 
the state, and all property transferred to banks or trust companies of 
this state, as trustees, in trust exclusively for . . . charitable . 
purposes in this state, shall be exempt.” 

Testator had left property in trust with a bank “for uses and pur- 
poses specified” in the will. The will provided for a life estate, and 
that the trustees should then “pay over, assign, transfer and convey 
the residue” to “The Masonic Home at Dousman, Wisconsin.” 

It developed that The Masonic Home, while a charitable institute, 
is not a legal entity. Its property is actually owned by the Grand 
Lodge of Free and Accepted Masons of the State of Wisconsin. The 
Home is operated by a committee of the Grand Lodge. 

After holding that the gift would not be permitted to fail because 
the Home was not a legal entity, the court was confronted with the 
contention by the Department of Taxation that, while the Grand 
Lodge is a corporation, it is not a corporation organized solely for 
charitable purposes as required by the statute. The taxpayer sought 
to solve the problem by construing the gift as one to the committee 
which operated the Home, and then taking the position that the com- 
mittee was a voluntary association within the meaning of Section 
72.01. The court rejected that view on the ground that the committee 
was not a voluntary association. The court then decided that the 
transfer was to the bank for a charitable purpose. In reaching such 





wat Wis. 385, 14 N.W. (2nd) 144 (1944); 244 Wis. 215, 12 N.W. (2d) 140 
11 243 Wis. 73, 9 N.W. (2d) 641 (1943). 
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a conclusion the court had to distinguish Will of Prange, and to 
retract a statement appearing in Will of Koch. The court said that 
the bank could either convey the residue to the Grand Lodge for the 
benefit of the Home, or it could administer the residue and devote the 
proceeds directly to the Home, as the county court might determine. 
While the reasoning is labored the result seems desirable. 

In Estate of Mitchell a decedent left her homestead to the city of 
Stevens Point for park purposes. She provided, however, for a life 
estate in two persons with the further provision that, in the event 
such persons should abandon the life estate, the property should be 
immediately conveyed by her trustee to the city of Stevens Point. 
The decedent died in 1933. Upon her death there was a determination 
of the value of the life estates, and taxes were paid thereon. The value 
of the remainder was not taxed since it was exempt as a device to a 
public body. In 1940 the life tenants abandoned the premises. In the 
same year the city of Stevens Point declined to accept the devise. Upon 
such declination it was ruled that the property pass to the residuary 
devisee. Proceedings were brought on to determine the tax upon the 
residuary legatee for the remainder value of the homestead. It was 
determined by the trial court that the tax was due on the date of the 
death of the decedent and that it was subject to interest at the rate of 
six percent from such date of death. 

Section 72.15 (9) of the Wisconsin Statute would seem to apply 
to the question involved. Under that statute the tax would not be- 
come due until the happening of the contingency which operated to 
pass the remainder estate to the residuary devisee. It was contended, 
however, that Section 72.15 (9) only applied to the assets of persons 
dying prior to the time when the 1913 revision of the inheritance tax 
laws became effective. The supreme court impliedly rejected this 
fact when it held that Section 72.15 (9) was determinative of the 
question involved, and that the estate should be appraised as of the 
date of the occurrence of the contingency which operated to pass the 
interest to the residuary legatee. It further held that the tax should be 
imposed as of that date, despite the fact that there was language in 
the case of Will of Merrilf** which would lead to a different con- 
clusion. 





11* 208 Wis. 404, 243 N.W. 488 (1932). 
11” 222 Wis. 6, 11, 267 N.W. 320 (1936). 
12 239 Wis. 498, 1 N.W. (2d) 149 (1941). 
128 212 Wis. 15, 248 N.W. 909 (1933). 
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Applying a 1937 amendment to Section 72.15 (5) Wisconsin 
Statutes resulted in a holding in Estate of Allen that the inheritance 
tax upon a life estate is payable out of the remainderman’s interest. 

While a 1945 amendment to Section 72.01 (9) (the reciprocity 
statute) nullifies the effect of the decision for persons dying after the 
adoption of the amendment, nevertheless, Uihlein’s Estate** is still 
of general interest. It was there held that the reciprocity statute ap- 
plied where the estate of residence did not tax the particular transfer 
of a nonresident’s intangibles. The state had contended that the reci- 
procity statute only applied where the state of residence also imposed 
such a tax. See also Estate of Miller.“ 

The reciprocity statute was also involved in Estate of Rohnert® 
where the court declared that it applied to transfers resulting from 
the non-exercise of a power of appointment. 

Sometimes the legislature slips and a sharp-eyed lawyer saves his 
client money as a result. As originally adopted, Section 4 of Chapter 
363, Laws of Wisconsin for 1933, provided for a gift tax and also 
provided for an additional tax equal to 25% of the gift tax. However, 
as drawn, the additional tax of 25% was only imposed on the gift tax 
payable on the first $25,000 of the gift. Quite obviously the legisla- 
ture didn’t intend to so limit it, but that is what they did and the 
court so held. Miller v. Department of Taxation®® and Boyd v. De- 
partment of Taxation." (Don’t sharpen your pencils boys, the legis- 
lature plugged the hole by Chapter 306, Laws of 1937.) The Miller 
Case also held that Chapter 636, Laws of 1933, did not impose a tax 
on a resident donor, nor a non-resident donee. 

In Connor v. State** it was held that it is not necessary to find a 
donative intent to sustain a gift tax. It was also held that the transfer 
of property in payment of a debt, where the property has a value in 
excess of the debt, constitutes a gift—not income—to the recipient. 


INCOME TAXES 


The fact that a taxpayer has a large estate and lives from her 
security investments does not make her a dealer in securities. Nor is 





18 243 Wis. 44, 9 N.W. (2d) 102 (1943). 
14 247 Wis. 476, 20 N.W. (2d) 120 (1945). 
148 239 Wis. 551, 2 N.W. (2d) 256 (1942). 
15 244 Wis. 404, 12 N.W. (2d) 684 (1944). 
16 241 Wis. 615, 6 N.W. (2d) 827 (1942). 

17 241 Wis. 624, 6 N.W. (2d) 831 (1942). 

18 240 Wis. 44, 2 N.W. (2d) 852 (1942). 
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she engaged in a “trade or business” in managing such investments. 
Department of Taxation v. Miller.” 

In Baker v. Department of Taxation” the court decided upon the 
facts that a lawyer who had carefully planned a change in domicile, 
had not effectively changed it. The case contains a thorough discus- 
sion of the subject matter and the decision appears to be correct. The 
court gave much more weight to the taxpayer’s conduct with respect 
to his change of domicile than it did to his declared intention and 
purposes. 

In Fox River Paper Co. v. Department of Taxation” plaintiff sold 
all of its property to another corporation for cash and 5,000 shares 
of $100 par value preferred stock. It was conceded that the stock 
was worth $50.00 a share. It was contended by the department, how- 
ever, that inasmuch as a corporation is not permitted to issue stock 
for less than its full value, that the stock should be considered at its 
par value rather than its market value. The court rejected the con- 
tention of the department, and in doing so, distinguished State ex rel 
Van Dyke v. Cary." 

Miller v. Department of Taxation” was a case where the state, pro- 
ceeding under a statute which it deemed to be valid, collected income 
taxes from the appellant and his wife on the basis of joint returns. 
After the decision in Hoeper v. Tax Commission,™ the assessor of 
incomes audited returns filed by the appellant and his wife and gave 
notice of an additional assessment due to the computation of the tax 
on the basis of separate returns. The appellant took the position that 
the state was precluded from collecting the additional tax, and sup- 
ported the position by reasoning in analogy to estoppel cases. The 
court pointéd out, however, that the taxpayer had suffered no detri- 
ment by the assessment and sustained the additional assessment. 
Query: Would the decision have been any different had the taxpayer 
changed his position? 

Abel v. Department of Taxation™ seems clearly right. The surpris- 
ing aspect of the case is that the department took the position which 
it did. There two partners undertook a building contract in 1936. At 
the end of the year the work was 86 plus percent complete, and the 





19 239 Wis. 507, 300 N.W. 903, 2 N.W. (2d) 362 (1942). 
20 246 Wis. 611, 18 N.W. (2d) 331 (1945). 

21 241 Wis. 321, 6 N.W. (2d) 187 (1942). 
21* 181 Wis. 564, 191 N.W. 546 (1923). 
22 241 Wis. 145, 5 N.W. (2d) 749 (1942). 
328 284 U.S. 206 (1931). 

8 241 Wis. 350, 6 N.W. (2d) 232 (1942). 
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payments received by the contractors at that time showed a profit. 
In 1937, however, when the work was completed, the net result of 
the entire job was a loss. The court held that the department was not 
entitled to accrue profits on an uncompleted contract and assess a tax 
on that basis. 

In depreciating a patent which had been transferred to the corpora- 
tion by the inventor for $100,000, the basis for depreciation was held 
to be, under a pertinent statute, the cost to the inventor and not the 
cost to the corporation. Jndustrial Clutch Company v. Department 
of Taxation.* 

Under Section 71.045 of the Wisconsin Statutes, losses for prior 
years could be deducted in computing the income tax for subsequent 
years. In this case there had been a substantial loss in 1934. In com- 
puting the tax for 1936 the commission deducted the 1935 gain from 
the 1934 loss. The balance was then deducted from the 1936 gain. 
Under the stipulated facts the portion of the taxpayer’s income not 
apportionable to Wisconsin business in 1936 was then deducted. The 
commission then applied Section 71.02 (3) (d) of the Wisconsin 
Statutes to the figure so obtained and determined the portion of the 
taxpayer’s 1936 income attributable to Wisconsin. The court held 
that the commission’s method was proper. 

The taxpayer had sought to have the income attributable to Wis- 
consin for each year computed separately before applying Section 
71.045. The taxpayer’s contentions were rejected for the reason that 
neither Section 71.045 nor Section 71.02 (3) (d) authorize the ap- 
portionment of losses. Bowman Dairy Co. v. Tax Commission.” 

In First Wisconsin Trust Co. v. Wisconsin Department of Taxa- 
tion® a decedent had left her property in trust. A named beneficiary 
was to be paid $5,000 per year for life out of the income, and upon 
his death the trust corpus was to be paid to the city of La Crosse. 
The annual income far exceeded $5,000. It was contended that since 
the excess income in fact would go ultimately to the City of La 
Crosse, a tax exempt Municipal Corporation, such income should be 
exempt from the payment of income taxes. The court rejected the 
contention and held the income to be taxable. 





24 241 Wis. 518, 6 N.W. (2d) 645 (1942). 
25 240 Wis. 1, 1 N.W. (2d) 905 (1942). 
26 248 Wis. 21, 20 N.W. (2d) 647 (1945). 
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PriviLEGE DivipEND TAx 


In order to place the cases decided during the period under investi- 
gation in proper focus, it is necessary to sketch in some background. 
This tax was originally enacted as Section 3, Chapter 505, Laws of 
1935. It was amended at the same session of the legislature by Chapter 
552. Immediately following its enactment its validity was contested 
and remained in dispute until 1943. 

It should be appreciated at the outset that under the provisions of 
this statute the state of Wisconsin sought to exact a tax on the trans- 
action by which a Delaware corporation (for example) which did 
business in all 48 states, declared a dividend in Delaware, payable to 
a resident of Florida out of funds located in Delaware, on the ground 
that part of the funds had been earned in Wisconsin. 

The initial test was made in State ex rel. Froedtert G. & M. Co. v. 
Tax Commission™ which was an original action in the supreme court 
for a declaratory judgment. The relators contended: 

1. That the act of declaring and paying a dividend was the exercise of 
a right and not a privilege. That the legislature was without power 
to tax the exercise of a right; 

2. That the tax violated the contract clause of the United States 
Constitution ; 

3. That the tax violated the due process clause of the United States 
Constitution ; 

4. That the tax violated the equal privilege clause of the United 
States Constitution ; 

5. That the tax was void for uncertainty. 

The court held: 

1. The legislature has the power to tax the exercise of a right. That 
the word “privilege” as used in Section 1, Article VIII, of the Wis- 
consin Constitution is broad enough to cover all taxes except 
property taxes and capitation taxes. That the tax was imposed on 
the privilege of “transferring the dividends from the corporation 
to its stockholders” (p. 233) ; 

2. That a pre-existing contract cannot operate to lessen the state’s 
taxing power ; 

3. While recognizing that if the tax was imposed on the stockholder 
it would be invalid as applied to non-resident stockholders, the 
court held that despite the terms of the statute the tax was not 





268 221 Wis. 225, 265 N.W. 672 (1936). 








































uve — FS ese) CU 


—_= w — ' 





March] WORK OF THE WISCONSIN SUPREME COURT 143 


imposed on the stockholder but was imposed “on the devolution of 
income derived from transaction of business within the state... ” 
(p. 235). It said further that “the instant tax may be considered 
as in effect imposed against the corporation.” (p. 237). The tax 
does not offend under the due process clause ; 

4. The tax does not violate the equal privilege clause ; 

5. The statute was sufficiently certain to be valid. 
Much language was used in the opinion which was later to em- 

barrass the court. A petition for rehearing was filed, and a vigorous 
attack was made on the decision. In the opinion on rehearing the 
court generally re-affirmed its position. It retreated slightly (but not 
candidly) on its statement that the tax was on the corporation by 
saying that the question of whether the tax was on the corporation 
or the stockholder was a question “ ‘of form rather than substance.’ 
If the tax is an excise tax, and we hold that it is, it is entirely im- 
material upon whom the burden of it ultimately falls.” The Froedtert 
Case was not appealed to the United States Supreme Court, presum- 
ably because (a) it did not involve a foreign corporation, and (b) 
there was no factual record before the court. Instead a case was 
started by the J. C. Penney Company which reached the court in 
1940.” The court held the tax unconstitutional under the due-process 
clause of the Federal Constitution on the ground that it was con- 
strained to do so by Connecticut General Life Ins. Co. v. Johnson™* 
which had been handed down since the Froedtert decision. The state 
appealed to the United States Supreme Court” where, unfortunately 
for the taxpayer, the case fell to Mr. Justice Frankfurter. In a tor- 
turous display of word-juggling that court held: 

1, That the tax is a tax on income that is paid out—an additional 
tax on corporate income; 

2. That it is for the state supreme court to ascertain “the scope of the 
exaction—what is included in it— ...” but that the United 
States Supreme Court is not concerned with the label which 
the state court puts on a tax—it will determine its purpose by its 
“natural and reasonable effect” ; 

3. “The fact that a tax is contingent upon events brought to pass 
without a state does not destroy the nexus between such a tax and 
transactions within a state for which the tax is an exaction”; 





°7 233 Wis. 286, 289 N.W. 677 (1940). 

°8 303 U.S. 77 (1938). 
*° 311 U.S. 435 (1940), Wisconsin v. Minnesota Min. & Mfg. Co. 311 U.S. 452 
1940). 
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4. That the incidence and measure of the tax was tied to the state 
and hence distinguished the case from the Connecticut General L. 
Ins. Co. Case. 

There was a four-judge dissent. 

It should be noted that the court here adopted a different construc- 
tion of the statute than the state court, and as so construed held the 
tax constitutional. While the court has frequently placed its own con- 
struction upon a statute for the purpose of striking down a consti- 
tutional encroachment, a search has failed to reveal any case in which 
it has altered the state court’s construction for the purpose of sustain- 
ing an act which the state court had condemned on its own construc- 
tion. This novel exercise of power by the United States Supreme 
Court has far-reaching effects and should not have gone unchallenged 
by the Wisconsin court. . 

Upon remand of the Penney Case* to the Wisconsin court, the tax- 
payer understandably took the position that, since the United States 
Supreme Court said the tax was an income tax, it was invalid under 
the Wisconsin Constitution. The Wisconsin Supreme Court agreed 
that if it was an income tax it was invalid. With a slight show of inde- 
pendence it asserted that it was for the Wisconsin Supreme Court to 
construe Wisconsin Statutes. It then stated that the United States 
Supreme Court had not held the tax to be an income tax—this despite 
Frankfurter’s express statement that the tax was a “supplementary 
income tax.” The court then declared that the United States Supreme 
Court had sustained the right of the legislature to tax the subject 
matter involved and it acquiesced—but did not concur—in that de- 
cision. The case was remanded to the Tax Commission to compute 
the tax. 

At this juncture it will be noted that: 

1. The Wisconsin court was still holding the tax to be a privilege 
tax; 

2. The Wisconsin Court had declared flatly that if the tax was an 
income tax it was void under the Wisconsin Constitution; 

3. The United States Supreme Court had rejected the construction 
placed on the tax by the Wisconsin court—had held the tax to be 
an income tax, and as such, valid. 

It would seem that the Wisconsin Court should have done one of 
two things: (a) Accepted the United States Supreme Court’s inter- 
pretation that the tax was an income tax and condemned it as in 





J. C. Penney Co. v. Tax Comm. 238 Wis. 69, 298 N.W. 186 (1941). 
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violation of the Wisconsin Constitution; or (b) in the interests of 
State’s Rights, it should have stuck to its guns by holding the tax 
not to be an income tax, insisting that the United States Supreme 
Court recognize that it was bound by Wisconsin’s construction of the 
statute, and again condemned the tax as contrary to the Connecticut 
General L. Ins. Co. Case. It could well have challenged the Federal 
court’s assumption of power to alter the state court’s construction of 
a statute for the purpose of sustaining the constitutionality of the 
statute. 

In this state of affairs it is not surprising that the court had to 
face the issues again. The cases were: International H. Co. v. Depart- 
ment of Taxation;** Minnesota Mining & Manufacturing Company 
v. Department of Taxation ;* Wisconsin G. & E. Co. v. Department 
of Taxation; Blied v. Wisconsin Foundry & Machine Co.;** and 
Montgomery Ward & Co. v. Department of Taxation.® In the Har- 
vester Case the court declared it saw no conflict between the Penney 
decision on remand and the Penney decision by the Federal Supreme 
Court—this despite the trial judge’s conclusion that the two decisions 
were irreconcilable. It likewise declared that it was unable to dis- 
cover any attempt by the Federal court to “usurp the function of this 
court so far as construing or labeling this tax is concerned”—this 
despite the language in the Penney decision on remand. From the 
Froedtert Case** on, the court had been importuned in each case that 
came up to state whether the tax was upon the corporation or the 
stockholder. In the Froedtert Case” it said the tax was on the cor- 
poration but retracted the statement in the rehearing opinion. After 
that it always remained silent on the question. The Blied Case was 
obviously designed to force a decision. There a corporation deducted 
the tax from the dividend on preferred stock. The stockholder 
brought suit for the amount withheld. If the tax was on the stock- 
holder he could not recover and vice versa. The Wisconsin G. & E. 
Co. Case also presented the issue. At long last the court ruled the tax 
to be on the stockholder. 

The Harvester Case and Minnesota Mining Case were appealed.” 
The United States Supreme Court again sustained the tax, saying: 





31 243 Wis. 198, 10 N.W. (2d) 169 (1943), 11 N.W. (2d) 95 (1943). 
82 243 Wis. 211, 10 N.W. (2d) 174 (1943), 11 N.W. (2d) 96 (1943). 
33 243 Wis. 216, 10 N.W. (2d) 140 (1943). 

84 243 Wis. 221, 10 N.W. (2d) 142 (1943). 

85 243 Wis. 224, 10 N.W. (2d) 176 (1943). 

358 221 Wis. 225, 265 N.W. 672 (1936). 

36 322 U.S. 435, (1944). 
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“For the reasons stated in the Penney Case we do not doubt that a 
state has constitutional power to make a levy upon a corporation, 
measured by so much of its earnings from within the state as it 
distributes in dividends, and to make the taxable event the corpo- 
ration’s relinquishment of the earnings to its stockholders. That power 
is not diminished or altered by the fact that the state courts, for pur- 
poses of their own, denominate the levy a tax on the privilege of 
declaring and receiving dividends, or that they decline to call it an 
income tax. In determining whether a tax is within the state’s con- 
stitutional power, we look to the incidence of the tax and its practical 
operation, and not its characterization by state courts. 

“In taxing such distributions, Wisconsin may impose the burden 
of the tax either upon the corporation or upon the stockholders who 
derive the ultimate benefit from the corporation’s Wisconsin activities. 
Personal presence within the state of the stockholder-taxpayer is not 
essential to the constitutional levy of a tax taken out of so much of the 
corporation’s Wisconsin earnings as is distributed to them. A state 
may tax such part of the income of a non-resident as is fairly at- 
tributable either te property located in the state or to events or 
transactions which, occurring there, are subject to state regulation 
and which are within the protection of the state and entitled to the 
numerous other benefits which it confers.” 

As a result the Privilege Dividend Tax stays on the books. It will 
probably be many years before there will be a legislature with enough 
political courage to remove it. That it should be repealed can admit 
of little doubt since it is difficult and expensive to administer, and is 
unduly burdensome on the corporations that are required to withhold 
the tax. It frequently happens that the cost of withholding the tax 
from the dividend of a small shareholder, exceeds the amount of the 
tax withheld. 

In closing it should be noted that the proper method of computing 
the tax is discussed in the Penney decision on remand and in the 
Harvester and Minnesota Mining decisions. 
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A CODE OF EVIDENCE FOR WISCONSINt 


SELF-INCRIMINATION 
Norris E. MALonry 


The proposed Model Code of Evidence prepared by the American 
Law institute deals with the general subject matter of Privilege 
Against Self-Incrimination in Rules 201-208, 231-233. 

It may be said generally that the proposed rules do not differ 
greatly from the present Wisconsin law on the subject. This is 
largely due to the fact that our court has long since abandoned the 
theory that trial of a serious criminal charge is a sporting event in 
which the defendant is to be given the advantage of blind worship 
of technical rules." The avowed purpose of the Model Code is to 
evolve a system under which all reliable evidence that has probative 
value may be placed before the trier of fact without unnecessary stul- 
tification due to the employment of antiquated rules. Consequently, 
it is not mere coincidence that the rules of law already existing in 
Wisconsin are largely in accord with the proposed Model Code. 


“Rule 201. Privilege of Accused. 

“(1) Every person has a privilege not to be called as a 
witness and not to testify in any criminal action in which he 
is an accused. 

“(2) An accused in a criminal action has no privilege to 
refuse to submit his body to examination by the judge or 
trier of fact or to refuse to do any act in their presence other 
than to testify. 

“(3) 1f an accused in a criminal action does not testify, 
the judge and counsel may comment upon accused’s failure 
to testify, and the trier of fact may draw all reasonable in- 
ferences therefrom.” 





+ Marquette University Law School and the University of Wisconsin Law School 
are cooperating in the collection of the papers being published under this general 
title. The purpose of collecting and publishing these papers is to stimulate a State- 
wide interest in and discussion of the Model Code of Evidence of the American 
Law Institute. It is not a purpose either to promote or to discourage the adoption 
of that Code. Any opinions expressed in the articles on the desirability of adopting 
the Code are those of the individual authors and not necessarily those of the 
sponsoring law schools or of the cooperating authors. 

A fabricoid bound edition of the Model Code of Evidence with comments, 
essays, etc., can be obtained through book dealers for $3.—Ed. 

1 Pollack v. State, 215 Wis. 200, 253 N.W. 560 (1934). 
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COMMENT: 


Rule 201 deals with the subject matter of the privilege extended to 
an accused person not to be called to the witness stand. The words 
in subsection (1) of Rule 201 “and not to testify” are actually super- 
fluous because, even if the privilege against being called to the stand 
were destroyed or waived, the accused would nevertheless be extended 
all the privileges offered to any other witness under Rules 203-208. 

It is the law in Wisconsin that an accused may not be compelled 
to take the witness stand. Section 325.13 of the Wisconsin Statutes 
(1943) provides: 


“(2) In all criminal actions and proceedings the party 
charged shall, at his own request, but not otherwise, be a 
competent witness; but his refusal or omission to testify 
shall create no presumption against him or any other party 
thereto.” 

Art. I; Sec. 8 of the Wisconsin Constitution provides : 

“No person shall be held to answer for a criminal offense 
without due process of law, * * * or shall be compelled in 
any criminal case to be a witness against himself * * * .” 

The accused cannot be called as a witness, and any comment upon 
his failure to take the witness stand has been strenuously condemned 
by our court as a gross impropriety.” The reason, however, that it is 
improper to make comment upon the accused’s failure to take the 
witness stand is not based upon an interpretation of the constitutional 
provision, but rather merely upon the statute.* Section 325.13 clearly 
says that the accused shall be called to the witness stand only upon 
his request, and that his failure to take the stand shall leave no pre- 
sumption against him. Any comment by the prosecutor upon his 
failure to take the witness stand could be only for the purpose of 
building a presumption of guilt and consequently would be a direct 
violation of the statutes. Therefore, complete repeal of Section 325.13 
would be constitutional and leave the accused in the same position 
as a person charged under a municipal ordinance, who, of course, 
may be called to the witness stand but retains his constitutional privil- 
ege to object to the particular incriminating question on the consti- 
tutional ground.* 





2 State v. Jackson, 219 Wis. 13, 21, 261 N.W. 732 (1935); Haffner v. State, 176, 
Wis. 471, 477, 187 N.W. 173 (1922); Dunn v. State, 118 Wis. 82, 87, 94 N.W. 
646 (1903) ; Martin v. The State, 79 Wis. 165, 175, 48 N.W. 119, 122 (1891). 

* State v. Grosnickle, 189 Wis. 17, 23, 206 N.W. 895 (1926). 
* Milwaukee v. Burns, 225 Wis. 296, 274 N.W. 273 (1937). 
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Adoption of the proposed Rule 201 allowing pursuant, to sub-section 
(3), comment by both judge and counsel on the accused’s failure to 
testify, would therefore be constitutional. 

There has in times past been considerable agitation for the aboli- 
tion of the constitutional privilege against self-incriminaton. In 1910 
the Wsconsin branch of the American Institute of Criminal Law and 
Criminology’ made a recommendation for outright repeal of the 
constitutional provision and recommended that there be adopted in 
lieu thereof the following provision: 


“Nor shall any person be compelled in any criminal case 
to be a witness against himself until he shall first have the 
benefit of legal counsel to be provided as the legislature may 
enact.” 


Many reasons have been advanced for the repeal of the constitu- 
tional privilege against self-incrimination,® chief among which is the 
fact that it usually is resorted to as a shield for crime. The real pur- 
pose of a criminal trial is to acquit the innocent and to convict the 
guilty. In a fair, open and public trial does the defendant necessarily 
need protection from the judge, especially when the trial judge’s 
conduct is to be subjected to critical scrutiny by the appellate court? 
What a rare case it would be where, because of circumstantial 
evidence, an innocent party dared not take the witness stand! The 
judge is there to give the witness protection from any bullying con- 
duct on the part of the prosecuting attorney, and a jury of laymen 
most certainly would make allowances for any slight slip of the tongue 
which might occur erroneously indicating probability. 

However, the Model Code does not go so far as to recommend 
repeal of the constitutional provision, but merely to allow comment 
to be made by judge and counsel upon the failure of the accused to 
take the stand. In exchange for this the Model Code would give to 
the accused person an advantage often wished for by defendants in 
criminal cases. At the present time the chief reason why defendants 
in criminal actions do not take the witness stand is because, if they 
do, they will be subjected to cross-examination on all prior convic- 
tions.” It is this fear of having their previous record exposed to the 





5The Committee on Criminal Procedure of 1910 was composed of the most 
outstanding lawyers and jurists of the day, and its printed proceedings on file in 
the Reference Library make most interesting reading of common sense sugges- 
tions, some of which have not yet been accepted. 

®8 Wicmore, Eviwence $2251 (3rd Ed. 1940). 

* Wis. Stats. $325.19 (1943). 
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jury that keeps the average defendant off the witness stand, because 
no matter how strenuously the judge instructs the jury that previous 
convictions are to be taken into consideration only on the issue of 
credibility of the witness, the jury will be bound from natural in- 
stinct to build up a prejudice against the defendant. 

Rule 106 of the proposed Code specifically provides that if the 
accused does testify at the trial no evidence concerning prior convic- 
tions may be introduced for the purpose of impairing his credibility 
unless the accused has intreduced evidence for the sole purpose of 
supporting his credibility. Rule 106 further provides that even 
though the accused does introduce evidence for the sole purpose of 
supporting his credibility, the only evidence of prior convictions that 
may be gone into are such convictions as involve dishonesty or false 
Statements. 

It is the writer’s opinion that Rule 106 gives the accused more than 
a fair bargain in exchange for the right of the prosecuting counsel 
to comment if the accused does fail to take the stand. It would seem 
quite sufficient to limit the cross-examination of an accused on prior 
convictions to those convictions involving acts of dishonesty or false 
swearing without the additional requirement that unless the accused 
himself introduces testimony to support his credibility there shall be 
no cross-examination on prior convictions. Many accused persons 
are smooth operators who can tell very convincing stories by them- 
selves without any testimony to support their credibility. Would not 
it be an aid to a jury in such a case to have the true character of the 
individual revealed by the spotlight of a prior conviction for dis- 
honesty ? 

Subsection (2) of Rule 201 which provides that an accused in a 
criminal action has no privilege to refuse to submit his body to an 
examination is now the law in Wisconsin. Whatever doubt existed 
as to how far law enforcement officers could go in making an exam- 
ination of the body of an accused was completely removed last year 
in the case of Green Lake County v. Domes.™ In that case the de- 
fendant had been arrested for driving while under the influence of 
intoxicating liquor on a county ordinance violation. Against his ob- 
jection the defendant was subjected to a complete physical examina- 
tion by a physician, including an examination of the congestion in 
the eyelids, the odor of his breath, a number of neurological tests 
consisting of observing muscular coordination, testing the reflexes 





™ 247 Wis. 90, 18 N.W. (2d) 348 (1945). 
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such as the knee jerk, and the writing of his name. The results of 
these composite tests were allowed in evidence along with the physi- 
cian’s opinion that the defendant was under the influence of intoxi- 
cating liquor. The court held the defendant’s constitutional rights 
had not been invaded because the only protection offered by the con- 
stitution is against testimonial compulsion (oral or written state- 
ments involving moral consciousness of guilt). The court followed 
the rule of Holt v. United States,” that “the prohibition of compell- 
ing a man in a criminal court to be a witness against himself is a pro- 
hibition of the use of physical or moral compulsion to extort com- 
munications from him, not an exclusion of his body as evidence when 
it may be material.” 

In an earlier case, Thornton v. State,"* the court had held that it 
was not a violation of the constitutional privilege to remove a shoe from 
the defendant, while under arrest, for the purpose of making com- 
parison with a footprint at the scene of the crime. The court held 
that at least the outward characteristics of one’s body was subject to 
examination without violating the constitutional privilege. The court 
declined at that time to draw the line of demarkation as to what might 
constitute personal characteristics, as distinguished from outward 
characteristics. 

The next case in point of time was Jessner v. State, ™ in which it 
was held not to be a violation of the constitutional provision to make 
a mental examination and observation of a defendant who had en- 
tered a plea of insanity at the time of the commission of the offense. 
It was pointed out by the court that there was no evidence in the 
record that the defendant had been compelled in any way to make 
statements relative to his moral consciousness of guilt. 

Since Simecek v. State,” even the statements made by the defendant 
to the doctor in relation to the actual happening of the crime are ad- 
missible in the absence of any showing of compulsion on the part of 
the physician to extract the statement, and further, such statements 
made to the doctor are not protected by the patient’s doctor’s privilege. 


“Rule 202. Definition of Incrimination. 


“A matter will incriminate a person within the meaning 
of these Rules if it constitutes, or forms an essential part 








™ 218 U.S. 245 ( }. 

7€117 Wis. 338, 93 N.W. 1107 (1903). 
74202 Wis. 184, 231 N.W. 634 (1930). 

7° 243 Wis. 439, 10 N.W. (2d) 161 (1943). 
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of, or, taken in connection with other matters already dis- 
closed, is a basis for a reasonable inference of, such a viola- 
tion of the laws of this State as to subject him to liability to 
punishment therefor, but will not incriminate him if he has 
become for any reason permanently immune from punish- 
ment therefore.” 


COMMENT: 


Rule 202 would broaden the definition of incrimination or matters 
tending to incriminate beyond the present rule in Wisconsin and 
probably in an unnecessary and undesirable manner. 

The general rule as to what facts “tend to incriminate” is stated 
by Mr. Wigmore as being such matters as “form an essential part 
of a crime.”* Any fact which bears directly upon any one of the 
elements of a crime is considered to be incriminating. For example, 
there are three elements in the crime of embezzlement: (1) a posi- 
tion of trust or employment, (2) the receipt of valuables by the in- 
cumbent, (3) their improper disposal. Any fact constituting a “link 
in the chain” of evidence to establish any one cr all of the elements 
is an incriminating fact. 

One of the earliest cases in this country laying down the principle 
of “a link in the chain” was Aaron Burr's Trial? in which Chief 
Justice Marshall held that a defendant could not be compelled to 
give testimony in relation to “a link in the chain’ because that single 
fact may complete the testimony against himself, and while it re- 
mained concealed within his bosom he is safe. 

As pointed out by Mr. Wigmore,”® some courts have wrenched 
and stretched the principle of “a link in the chain” beyond “a neces- 
sary and essential part of a crime” to ificlude any “clue” which may 
by possibility uncover other facts that would constitute an essential 
part of a crime. This theory of a “clue” is bitterly criticized by Mr. 
Wigmore as being neither in accord with the historical developments 
nor the practical requirements of the principle against self-incrimina- 
tion. One of the basic, sound reasons for retention of the rule against 
self-incrimination is that, without it, government officials would have 
a tendency to shirk their responsibility to seek out all possible evi- 
dence, and instead, lazily rely upon an ability to compel the accused 
to confess, all of which would lead in a vicious circle to brow-beating 





88 Wicmore, Evivence 354 (3rd Ed. 1940). 
® Aaron Burr’s Trial, Robertson’s Rep. I 208, 244 (1807). 
108 Wicmore, Evipence 358 (3rd Ed. 1940). 
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of the innocent and general deterioration of the administration of 
justice. This, however, can hardly be a basis for one person to refuse 
to disclose the commission of a crime by another person because of a 
fear that the other person will in turn retaliate by giving testimony 
of the first person’s criminality. 

The Wisconsin court has in the main followed the principle that 
a fact is incriminating or “tends to incriminate” only when such 
facts form an essential part of a crime. In fact, the Wisconsin court 
has not only rejected the theory of the “clue to the discovery of 
criminal facts,” but has also added certain limiting factors to the 
theory of an incriminating fact “forming an essential part of a 
crime.” Facts which are a matter of common knowledge and prov- 
able without tearing from the “defendant’s bosom” matters known 
only to himself, do not tend to incriminate even though such facts 
may constitute an essential element of the crime. In a bribery case 
the complete crime can, of course, be proven only after establishing 
as one of the elements of the crime that the defendant held public 
office, but, however, it has been held by our court that the question 
of whether the witness was an alderman is not an incriminating 
fact because “a fact which must obviously have been generally known, 
could in any (no) degree aid in tending to expose him to the danger 
of a prosecution for a crime.”” This, of course, is in accord with 
common sense and the basic principles in the Aaron Burr Case to 
protect any “link in the chain” locked in the accused’s bosom without 
which he is safe. To compel answers on facts of common knowledge 
would serve only to expedite trial, such as allowing leading questions 
on preliminary matters. 

In a civil case of libel, Kraus v. The Sentinel Co.,* the defendant 
was charged with having published a news story to the effect that 
the plaintiff had presented to the voting officials a list of names of 
two hundred and fifty persons who were not, in fact, qualified voters. 
It was held that the plaintiff was not privileged upon grounds of 
self-incrimination to refuse to produce upon a discovery proceeding 
the list of names because the list standing by itself would not in any 
way incriminate the plaintiff. The court pointed out that in addition 
to the list of names, considerable proof would be required as to the 
falsity of the list before the plaintiff could be incriminated. However, 
it is difficult to reconcile the rationale of this case with the holding 
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in Hopkins v. Olin,” that the question of whether a man had voted 
at an election is incriminating. Perhaps the holding in Kraus v. The 
Sentinel Co. should be based on the ground that the presentation of 
the list of 250 names to the voting officials gave it the “aspects” of a 
public record and therefore reachable by the processes of law. Either 
this or the holding should be ignored as totally unsound. 

It is not proper, of course, to compel the witness to explain why 
the particular fact would be incriminating because this in effect 
would totally destroy the privilege.” On the other hand, to allow 
the witness complete liberty within his own discretion to refuse to 
disclose facts on the ground of self-incrimination would unduly 
hamper litigation to the extent of making the administration of justice 
turn upon the friendship or animosity of the witnesses to the litigant. 
There must be reserved to the judge the right to determine under all 
of the circumstances whether or not there is rasonable grounds to 
apprehend danger to the witness from his being compelled to an- 
swer.* The danger to the witness must be a real danger when 
viewed in the light of all of the circumstances in the case with refer- 
ence to the normal operation of law in the ordinary course of 
things.” 

In Martin v. State’ the first question asked of the complaining 
witness was the name of the insurance company from which she had 
obtained the money that had been stolen. The trial court sustained 
the objection on the grounds of self-incrimination. The supreme 
court criticized this as being too hasty, stating, however, that the 
privilege could be properly sustained on the second question in which 
she was asked if the insurance proceeds were for the hijacking of a 
truck of illicit alcohol. 

In one single case, Karel v. Conlan, * the Wisconsin court used 
language indicating that facts which might provide clues as to the 
discovery of other evidence, should be protected as incriminating. 
This was strictly obiter, however, because the interrogatories involved 
in the case bore directly upon the question of the witnesses’ partici- 
pation in the preparation of copy which was the basis of the libel 
suit. The case was a civil suit for libel, and the court reversed the 
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contempt finding for refusal to testify on grounds of self-incrimina- 
tion. It was urged upon the court that the constitutional provision 
protected the witness only in actual criminal cases, and that the wit- 
ness would have protection, if compelled to answer in a civil action 
because the evidence could not later be used in a criminal action. 
The court rejected this theory upon the grounds that, unless there 
is a statute giving complete immunity, the testimony cannot be com- 
pelled even though it is not usable in a criminal action because, by 
this method of compelling testimony, other clues might be obtained 
leading to evidence that would sustain a conviction without the use 
of the specific testimony that had been compelled. 

Questions, having as their purpose the degradation of the witness, 
are not allowed especially if they relate to criminality,“ unless a 
conviction is proven by strict compliance with the statutes.** However, 
questions which obviously may provide a clue to some type of crim- 
inal conduct are permissbile whenever they have a bearing upon the 
credibility of the witness. A witness may be compelled to answer 
questions relating to places of recent residence, marital status, how 
long since he has lived with his wife, or the name of associates he had 
in other cities, because, as the court points out, the type of associates 
a man has had, as well as whether or not he is a tramp or a stable 
citizen, bears directly upon his credibility.” 

From the foregoing cases, I believe that the following is a fair 
statement of the law in Wisconsin as to when a matter is incrim- 
inating : 

“A matter is incriminating or tends to incriminate when- 
ever, in the probable operation of law and the ordinary 
happening of events, there would be reasonable grounds to 
apprehend dangers to the witness from his being compelled 
to answer questions about which he has particular personal 
knowledge.” 


It is the law of Wisconsin that a witness may not assert the priv- 
ilege against self-incrimination whenever he has become permanently 
immune to prosecution; but, however, the burden of proof is upon 
the person asserting the immunity.“ It must be an immunity from 
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prosecution for the particular offense. A person serving a life sentence 
for murder may assert his privilege against self-incrimination on any 
other offense.” 

The proposed Code protects within the rule against self-incrimina- 
tion any conduct constituting a crime under the state laws. This, of 
course, is the same rule as in Wisconsin under the constitutional 
provision that a man shall not be compelled in a criminal action to 
testify against himself. Consequently, a conviction under a city ordi- 
nance is not a bar to further prosecution for the same conduct under 
the criminal state laws because, as the court has held, a prosecution 
under a city ordinance is a civil action.” However, we now have an 
anomaly in the law since the constitutional amendment in 1924 to 
Sec. (3) of Art. XI of the Constitution granting home rule to cities 
and villages. Prior to the Home Rule amendment, a prosecution 
under a city ordinance was strictly a civil action in which the for- 
feiture was the penalty, and the incarceration was only in the nature 
of a body execution to enforce the forfeiture. Now, since the consti- 
tutional amendment, the Wisconsin court has held that cities and 
villages may enact ordinances which are, strictly speaking, penal pro- 
visions with incarceration as the only penalty.” 

Because fines from city ordinance violations have proven to be a 
good source of revenue, cities in general have adopted ordinances 
similar to the state statutes covering such fields as traffic laws, liquor 
laws, etc. Usually there is a comity of understanding between the 
district attorney and the city attorney that, when one takes jurisdic- 
tion, the other will refrain from action. However, should such an 
important matter be left to the infirmities of human relations between 
the prosecuting attorneys? 

It is submitted that, if and when the proposed Code of evidence 
is adopted in Wisconsin, the provision against self-incriminaton 
should be broadened to include forfeitures under city ordinances, and 
there should be enacted by the Legislature a statute extending the 
constitutional provisions against double jeopardy to include convic- 
tions under city ordinances. 

The provision in Rule 202, to the effect that a person who has 
become permanently immune to prosecution or punishment cannot 
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avail himself of the privilege of self-incrimination, is the only refer- 
ence in the entire proposed Code to the general subject matter of 
immunity. There are no provisions for general immunity statutes in 
any of the proposed rules to be incorporated in the Code. 

As an aid to prosecutors in obtaining evidence that would not 
otherwise be available because of the rule against self-incrimination, 
there have been adopted in Wisconsin many piece-meal statutes au- 
thorizing the compulsion of witnesses to testify in derogation of the 
rule against self-incrimination but at the same time granting immun- 
ity from prosecution to such witnesses. Each of these piece-meal 
immunity statutes adopted prior to 1945 related to a particular crime 
or class of crime such as abortions,” actions against public officials,* 
actions by the state against corporations to enforce license fees, 
actions against corporations to enforce the anti-trust statute,” gam- 
bling violations,” bribery of public officers,” violation of the liquor 
statutes,”* and securities law violations.” 

In the 1945 session of the legislature there was enacted by Chapter 
524, a general comprehensive immunity statute under which, upon 
motion by the district attorney, witnesses could be compelled to 
testify on self-incriminating matters and in return receive immunity 
from prosecution. 

The general immunity statute™ provides that “no person who 
testifies * * * in obedience to the command of the court in such 
case, shall be liable to any forfeiture or penalty for or on account of 
any transaction, matter or thing concerning which he may so testify 
or produce evidence * * * .” 

The provision in the general immunity statute that immunity shall 
be granted only upon motion of the district attorney clarifies a pro- 
cedural point which had, under the previous statutes, provided con- 
siderable difficulty for the court in the construction of the immunity 
statute. Since there was no procedural form set forth in the earlier 
immunity statutes, the question arose as to whether or not a person 
would gain immunity when testifying in response to a subpoena, but 





22 Wis. Srats. §325.26 (1943). 
23 Wis. Stats. §325.24 (1943). 
24Wis. Stats. §325.25 (1943). 
25 Wis. Srats. $133.24 (1943). 
26 Wis. Stats. $348.12, §348.171 (1943). 
27 Wis. Srats. $346.06 (2) (1943). 

°8 Wis. Stats. §176.40 (1943). 
29 Wis. Strats. §196.48 (1943). 
298 Wis. Stats. §3¥5.34 (1945). 














158 WISCONSIN LAW REVIEW [Vol. 1946 


without having specifically objected on constitutional grounds to the 
particular incriminating question propounded. 

In an apparent reluctance to extend the immunity provision any 
farther than absolutely necessary, the court held at first in Carchidi 
v. State,” that the witness would not gain immunity unless the testi- 
mony fiven was actually incriminating. In response to the direct 
questign as to whether or not he had misrepresented the value of the 
property sold to the complaining witness, the defendant in a grand 
jury proceeding answered “No.” The court admitted that this was 
testimony “concerning the transaction” upon which he was being 
prosecuted, but at the same time held that the witness did not gain 
immunity because his testimony was exculpatory rather than incrim- 
inatory. 

The fallacy of this decision was corrected within the year in State 
v. Grosnickle,”* in which the supreme court held the immunity stat- 
utes were only as broad as the constitutional privilege, and that under 
the constitutional privilege, it being a personal privilege to the witness, 
he must, of necessity, assert his privilege at the time the question 
is propounded. Consequently, even though a witness is testifying in 
response to a subpoena, he does not gain immunity unless he specifi- 
cally objects to the particular incriminating question.” 

In State v. Grosnickle** the court specifically left open the question 
as to whether or not a witness subpoenaed by a defendant could be 
compelled to testify and thereby granted immunity. Under the gen- 
eral immunity statute, it is clear that it is only upon the motion 
of the district attorney that a witness may be granted immunity. 

It has been suggested by the revisor of statutes that the general 
immunity statute could well be amended to extend its coverage to 
civil actions as well as criminal actions, and to give the defendant the 
same right as the state to compel testimony from witnesses within 
the safeguard that such immunity may be granted only in the dis- 
cretion of a court of record. 


“Rule 203. Self-Incrimination ; General. 


“Subject to Rules 201, 205 to 208, and 231, every natural 
person has a privilege, which he may claim, to refuse to dis- 
close in an action or to a public official of this State or any 
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governmental agency or division thereof any matter that will 
incriminate him. 
“Rule 204. Self-Incrimination; Privilege of Witness. 


“Subject to Rules 201, 205 to 208 and 231, a witness in 
an action is entitled under Rule 203 to refuse to disclose a 
matter, if he claims a privilege so to refuse on the ground 
. that it will incriminate him, and the judge finds that the 
matter will incriminate the witness.” 


COMMENT: 


The only distinction between Rules 203 and 204 is that under Rule 
204, when the matter is pending in an action before a judge, the judge 
shall have the power to determine whether or not a particular ques- 
tion is incriminating. Under Rule 203, when the matter of inquiry 
is pending before a public official or governmental agency without a 
judge presiding, the witness’ claim against self-incrimination may 
not be inquired into as to whether or not it is actually incriminating. 

This arrangement of the rule seems somewhat unfortunate because 
it is conducive to the common error of confusing the rule in regard 
to the trustworthiness of confessions with the principle against self- 
incrimination. Historically and logically, the rule excluding untrust- 
worthy confessions and the privilege against self-incrimination are 
separate and distinct things. The privilege against self-incrimination 
was laid down approximately 100 years before the rule excluding 
untrustworthy confessions. The two principles have in common an 
element of voluntariness, but other than this, in practical effect, are 
quite distinct. A defendant may quite voluntarily waive the privilege 
against self-incrimination and give a confesson in response to a hope 
of promise held out by an unscrupulous law enforcement officer, and 
yet the confession would most certainly be inadmissible. 

However, the Wisconsin law is in accord with the principles of 
Rule 203 because a public official, such as a police officer or district 
attorney, has no right to compel any testimony from any witness. 
Governmental agencies likewise must apply to a court in a contempt 
proceeding to compel witnesses to testify. 

Any apparent show of authority to compel the witness to testify 
on the part of a public official will completely nullify any admissions 
or confessions made by the individual while acting under the appre- 
hension of the asserted power of the public official. An attempt by the 
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district attorney to make a pretense of administering an oath to the 
suspect completely vitiates any admissions or confessions received.” 

On the other hand, there is no duty upon the investigating official 
to warn the witness in regard to his constitutional rights. As long as 
the official does not use any coercion, artifice, or false promises in 
questioning the witnesses, any and all confessions or admissions made 
by the witness will be admissible against him.“ This, of course, is 
upon the basis that a statement made by a witness to a person whom 
he knows to be an authority is considered a waiver of any rights he 
might have in such statement. It is voluntarily given and not coerced 
or induced by improper methods. 

The privileges extended by both Rules 203 and 204 are limited to 
natural persons, and this again is in accord with Wisconsin law. Al- 
though a corporation has many of the rights and privileges extended 
to a natural person, it cannot assert the privilege against self-incrim- 
ination because it was created by virtue of authority from the state 
to conduct legal business, and the moment it indulges in illegal con- 
duct the corporation loses the privileges appertaining to natural 
persons.” 

Under both Rules 203 and 204 the responsibility is placed upon 
the witness to claim his privilege. This again is in accord with Wis- 
consin law that the responsibilty is on the witness to specifically claim 
his privilege or else, in the event of voluntarily testifying, it shall 
be considered a waiver of his privilege,** and this is true whether 
the witness is being interrogated before a court or some other govern- 
mental agency, such as a committee of the county board conducting 
an investigation of the affairs at its asylum.” 

The constitutional privilege against self-incrimination is, strictly 
speaking, a privilege as contrasted with a right. It is a privilege to 
refrain from doing what would otherwise be a duty incumbent upon 
all citizens to testify when subpoenaed to court. Since it is a privilege 
personal to the witness, when the occasion arises, he must personally 
assert such privilege on his own behalf, and it cannot be considered 
to be a right which is enforceable by third parties. The person calling 
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a witness has no right to assert the privilege on behalf of the witness.” 
The claim of the privilege must be asserted by the witness while he 
is under oath and cannot be taken advantage of by motion or other 
procedural maneuvers.” 

There is no duty incumbent upon the court to volunteer an in- 
struction to the witness in regard to the constitutional privilege,“ 
and, in fact, it is improper for the court to offer such instruction 
unless it appears that the witness is an ignorant individual without 
an understanding of the privilege.“* At any rate, the court should 
not be hasty in offering its advice on the constitutional privilege, 
at least until such time as it becomes reasonably clear that the witness 
is in need of such advice. 


“Rule 205. Self-Incrimination; Bodily Examination. 


“No person has a privilege under Rule 203 to refuse 

“(a) to submit his body to examination for the purpose 
of discovering or recording his corporal features and other 
identifying characteristics, or his physical or mental con- 
dition, or 

“(b) to furnish or to permit the taking of samples of body 
fluids or substances for analysis.” 


COMMENT: 


The principles underlying the proposed Rule 205 were discussed 
in this article under Rule 201. Rule 201 relates to the accused in a 
criminal action and provides that the rule against self-incrimination 
shall not prevent an examination of the body of the accused, and 
that he shall not be excused from doing any act in the presence of the 
judge or jury. Rule 205, of course, is broader in its application inso- 
far as it applies to any witness, but this would not in any way alter 
the fundamental principles, because any witness is entitled to what- 
ever protection the constitutional provision gives whether he is ap- 
pearing in a civil or a criminal action. 

As shown by the discussion in this article under Rule 201, the Wis- 
consin court has recently now definitely held that privilege against 
self-incrimination is strictly limited to matters of testimonial compul- 
sion and consequently an examination of the witness’ body is not pro- 
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tected by the privilege. Of course, the witness would nevertheless, in 
the examination of his body, be protected from delivering up any 
writing or oral utterances relating to the facts and circumstances of 
the crime proper which would betray his consciousness of guilt. 

However, the only matter incorporated in Rule 205 which is not 
specifically included under Rule 201 is that of giving of samples of 
bodily fluid. Rule 201 merely provides that the accused must submit 
his body to examination and, as pointed out in the discussion under 
Rule 201, our supreme court, in the recent case of Green Lake County 
v. Domes, held that the law enforcement officers were authorized 
to make a complete physical examination of the individual in order 
to determine his state of intoxication, including part of the examina- 
tion which constituted an actual battery. 

As far as the rules of evidence relating to the admissibility of the 
evidence are concerned, there could be no difference between ad- 
mitting into evidence the results of an examination of the blood of 
the individual te determine the state of intoxication from the results 
of a general physical examination, including the examination of deep 
reflexes. Even the protagonists of the rule of the inviolability of the 
human body could find little distinction between the prick of a needle 
or the thumping of a knee. An examination of a sample of blood taken 
from the individual is no more testimonial compulsion than is rolling 
back the eyelids to examine the congestion of the blood. It is still an 
examination of the bodily condition of the blood, whether it is en- 
closed in the arterial system, in the eyelid, or exposed to chemical 
tests in a tube. 

The only logical distinction that can be made between an examina- 
tion of samples of bodily fluid and an external physical examination 
is the extent of the battery or assault upon the individual that is 
required in taking the bodily fluids. Clearly, police officers could, 
without the knowledge of the accused and even surreptitiously, ac- 
cumulate specimens of urine for examination to determine the extent 
of concentration of alcohol in the blood, because this involves no 
battery whatever. 

Both the Wisconsin law and the proposed rules of evidence relate 
to the question of the admissibility of evidence obtained by bodily 
examination. Neither the rule nor the existing Wisconsin law make 
any pretense of settling the question as to whether or not an accused 
might have an action against the physician for any technical assault 
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and battery. The question was, of course, not raised in the case of 
Green Lake County v. Domes*” because the only matter dealt with 
by the court in that case was the admissibility of the doctor’s con- 
clusion based upvun the physical examination. 

Occasionally some concern has been given to the fear of liability 
on the physician for taking blood samples to be used in the trial of 
criminal matters. As a consequence, a few physicians and some hos- 
pitals have insisted that, as the protector of the constitutional rights 
of all potential criminals, they must, before taking samples of bodily 
fluid to be used in criminal trials, fully warn the subject of his con- 
stitutional rights and obtain in writing a waiver of such constitutional 
rights. 

Suffice it to say that, there being no constitutional rights involved, 
the doctor most certainly would be fully protected from any technical 
charge of assault and battery if he obtained permission only to the 
insertion of the needle without any commitments as to what the 
sample would be used for. 

Although there are no Wisconsin cases in point, I submit that, 
upon the basis of the statement of law relating to assault and battery 
contained in the Restatement on Torts, there would be no liability 
even for nominal damages. It being the duty of the law enforcement 
officers to acquire all evidence available respecting a particular crim- 
inal investigation, the taking of a blood sample from a suspect would 
be a privileged matter. 

A technical assault and battery is privileged whenever “its exercise 
is necessary for the protection of some interest of the actor or of the 
public which is of such importance as to justify the harm caused or 
justify its exercise * * * .”* 

Law is good law only so long as it conforms to common sense, 
and anything which is not good law will sooner or later be abandoned 
even if it takes a century. Common sense tells us that a prick in the 
arm to take a sample of blood is hardly of such importance as to 
overcome the public’s interest in making a complete investigation in 
a negligent homicide case, or even in an ordinary case of driving 
while under the influence, because of the known potential dangers 
of any drunken driver being on the highway. 
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“Rule 206. Self-Incrimination; Chattel Belonging to Third 
Person. 


“No person has a privilege under Rule 203 to refuse to 
obey an order made by a court to produce for use as evidence 
or otherwise a document, chattel or other thing under his 
control constituting, containing or disclosing matter incrim- 
inating him if the judge finds that, by the applicable rules 
of the substantive law, some other person or a corporation, 
or other association has a superior right to the possession of 
the thing ordered to be produced.” 


COMMENT: 


There are no Wisconsin cases directly in point on this rule. How- 
ever, there are some very interesting cases bearing upon the funda- 
mental principles underlying the basis of Rule 206. 

If a person is in possession of tangibles that lawfully belong to 
another person he would not in a replevin action be able to set forth 
his right to retain them because of any theory of self-incrimination. 
Consequently, may not the government, in the interest of the admin- 
istration of justice, eliminate the unnecessary step, and demand 
directly that the tangibles belonging lawfully to another person must 
be produced by the witness even though it may include incriminating 
matter ? 

Papers which have been delivered by the accused to a trustee in 
bankruptcy or an assignee in a voluntary assignment, may be ex- 
amined by the state in the course of a criminal investigation in spite 
of any assertion by the accused of the privilege against self-incrimin- 
ation.“ In this case, the accused is asked to do nothing. He does not 
have to produce the evidence nor authenticate it because it is already 
lawfully in the hands of another person. 

Even evidence that has been wrongfully taken from the accused 
may be introduced in evidence as long as the wrongful act was not 
committed by an officer of the law in violation of the constitutional 
security against unreasonable search and seizure. A husband wrong- 
fully took his wife’s diary by breaking into her personal lock box 
which contained complete confessions of adulterous acts, and yet the 
diary was admitted in evidence on the ground that no constitutional 
provision had been violated by any officer of the law. The husband 
may or may not be subject to an action for the wrongful taking but 
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that does not affect the admissibility of the diary into evidence. The 
use of the diary in this case is no more compelling a person to be a 
witness against himself than any other extra-judicial admission or 
confession, the act of setting the evidence in writing being a volun- 
tary act on the part of the accused. The unlawful taking by the 
husband was not a breach of the unlawful search and seizure pro- 
vision because that is limited to governmental officials.’ 

The court is still clinging to a fallacy, however, in holdnig that 
if the evidence had been obtained by police officers in violation of 
the provision against unreasonable search and seizure, this evidence 
would thereby be inadmissible because of compelling a person to be 
a witness against himself. In other words, there is a distinct separ- 
ation between the principles underlying the constitutional provision 
of unconstitutional search and seizure and the privilege against self- 
incrimination which has been confused by our court.“ In the case of 
the unlawful taking by a person other than a law enforcement officer, 
the court has demonstrated its clearness of thinking by holding that 
this is no violation of the privilege against self-incrimination. How, 
then, could the same diary be a violation of the privilege of self- 
incrimination merely because a police officer had violated another 
entirely separate and distinct constitutional provision against un- 
reasonable search and seizure? 

In the first place, it is entirely unreasonable, even in the case 
where police officers have violated the constitutional provision against 
unreasonable search and seizure, to suppress the evidence and thereby 
allow the guilty person to go free.“ If the police officer has violated his 
oath of office in going beyond the constitutional provisions of search 
and seizure, that police officer should be made to suffer for his act. 
Penal provisions may be enacted to punish the officer’s misdeeds, but 
on the other hand, is the legislature’s failure to act a sufficient reason 
for the court to penalize the public for the misdeeds of the police officer 
by allowing guilty persons to go free? The offense, if there is one, is 
against the public and not against the police officer and should not 





47 Ware v. State, 201 Wis. 425, 230 N.W. 80 (1930). 

*8§ Wicmore, Evience §2184 (3rd Ed. 1940). 

*° The court impliedly concedes in Ware v. State, 201 Wis. 425, 230 N.W. 80 
(1930) that the only excuse for such a holding is the fact that it was earlier so 
held in Hoyer v. State, 180 Wis. 407, 193 N.W. 89 (1923) ; but this reasoning loses 
its effect when it is remembered that the Hoyer Case arose under the prohibition 
law and the court was willing to let the offender off because of the officer’s 
violation of the search-and-seizure clause by assuming a relationship between the 
search clause and the privilege against self-incrimination. 
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be excused because of any misconduct on the part of a police officer. 

Although it would be reasonable to compel a witness to produce a 
document lawfully belonging to another person, there would still re- 
main the question as to how far the court could go in compelling 
him to authenticate it by identifying the handwriting, etc. It is not 
believed that our court would approve compelling an individual to 
identify his handwriting or otherwise authenticate the document 
merely because the document belonged lawfully to someone else. The 
very basis of the “diary case,” and the examination of documents 
in the hands of an assignee discussed above, was that the witness 
had to do nothing by way of identification. In the case of corpo- 
rations it was held that the corporation has no privilege as a person 
against self-incrimination, nor even if the officers were to be in- 
criminated, but in the same case it was held that the officer could not 
be compelled to testify relative to his personal connection with the 
unlawful conduct of the corporation.” In this connection it should 
be noted that the immunity statutes, whereby corporation officers 
may be compelled to testify in exchange for immunity, are limited 
in operation only to actions by the state to bust trusts or collect license 
fees.™ 


“Rule 207. Self-Incrimination; Public O fficials, Persons 
Engaged in Regulated Activities, Officers and Employees of 
Corporations. 


“(1) A public official or any person who engages in any 
activity, occupation, profession or calling has no privilege 
under Rule 203 to refuse to disclose any matter which the 
statutes or regulations governing the office, activity, occupa- 
tion, profession or calling require him to record or report or 
disclose concerning it. 

“(2) A person who is an officer, agent or employee of a 
corporation or other association, has no privilege under Rule 
203 to refuse to disclose any matter which the statutes or 
regulations governing the corporation or association or the 
conduct of its business require him to record or report or 
disclose.” 


COMMENT: 


It is now the law generally, as well as in Wisconsin specifically, 
that any records, which are by law required to be kept by either a 





“; —"; ana, Paper Co. v. News Publishing Co., 174 Wis. 107, 182 N.W. 
919 (1921). 
on um Paper Co. v. News Publishing Co., 174 Wis. 107, 182 N.W. 
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public officer or person enjoying a special privilege in a profession 
or business which is regulated by the state under the police power, 
must be produced in court without benefit of the privilege against 
self-incrimination. 

As Mr. Wigmore puts it, the duty to maintain records generally 
as a Class existed prior to any specific act of criminality and hence 
the compulsion is not directed to any incidental criminal act, but 
rather to show a compliance with the overall statutory duty. 
““ * * * there is no compulsory self-incrimination in a rule of law 
which merely requires beforehand a future report on a class of 
future acts among which a particular one may or may not in the 
future be criminal at the choice of the party reporting.” 

The Wisconsin court comes to the same conclusion but places it on 
a slightly different ground. The acceptance of the particular position, 
office, or privilege to conduct a regulated business constitutes a waiver 
of the constitutional privileges insofar as the antecedent statutory 
requirements are concerned. 

In Wibmer v. State’ it was held, under a statute authorizing a 
search without warrant of any premise licensed to sell intoxicating 
liquor, that “the acceptance of the license is necessarily an acceptance 
of the accompanying statutory conditions, and as to the premises is 
an implied waiver of the search-and-seizure provision of the consti- 
tution * * * .” 

It is to be noted, however, that compulsion will reach only such 
records and documents as are required by law to be kept,™* as in the 
case of public officers who must make available to the public all 
records and documents “required by law to be filed.”™ 

In the case of such public records or semi-public records, the person 
charged with the responsibility of maintaining the records could be 
compelled to identify his personal connection with the keeping thereof 
because his testimony is in response to the statutory duty to prove 
that he did keep the record as required by law. 


“Rule 208. Self-Incrimination; Waiver by Accused. 


“Subject to Rule 106 (3), a defendant in a criminal action 
who voluntarily testifies in the action upon the merits before 





52 § WicmoreE, Evipence §2259c (3rd Ed. 1940). 

528 Wibmer v. State, 182 Wis. 303, 195 N.W. 936 (1923). 

5311 Opinion, Atty. Gen. 7. 

54 Wis. Stat. §18.01 (1943). Revisor’s note to this section reads as follows: 
“Subsection 2 is derived from sections 186, 768, and 880, and is believed to give 
expression to the general implied right of the public to consult the public records.” 
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the trier of fact has no privilege to refuse to disclose any 
matter relevant to any issue in the action.” 


COMMENT: 


Under this rule a defendant who should choose to take the witness 
stand could be cross-examined only on matters relevant to the issue 
in the case. In other words, he could not be cross-examined on matters 
affecting his credibility, such as prior convictions, unless in accord- 
ance with Rule 106 (3) he had also introduced other evidence for 
the sole purpose of sustaining his credibility. 

Rule 208 would introduce an unnecessary and undesirable limita- 
tion upon the presently existing Wisconsin law. 

In Wisconsin a defendant who voluntarily takes the witness stand 
to give testimony in regard to any of the relevant issues subjects 
himself to complete cross-examination the same as any other witness. 
If the defendant testifies relevant to the merits of the case he opens 
himself for complete cross-examination on all matters relevant to 
the issue regardless of whether or not they were covered on direct 
examination.” However, no greater privilege of cross-examination 
shall be allowed when the defendant takes the stand than in the case 
of any other ordinary witness, and particularly all questions of an 
incriminating nature should be avoided unless done in strict con- 
formance with the statutes allowing cross-examination on conviction.” 

Appearance of the defendant on the witness stand to give testi- 
mony in regard to special issues, such as preliminary inquiry into 
the quality of the trustworthiness of a confession, or to offer speci- 
mens of handwriting, do not privilege the state to cross-examine the 
defendants generally on the merits.” 


“Rule 231. Waiver of Privilege by Contract or Previous 
Disclosure. 


“A person who would otherwise have a privilege to refuse 
to disclose or to prevent another from disclosing a specified 
matter has no such privilege with respect to that matter if the 
judge finds that he or any other person while the holder of 
the privilege has 


“(a) contracted with anyone not to claim the privilege or, 
“(b) without coercion and with knowledge of his privi- 





55 Vanke v. State, 51 Wis. 464, 8 N.W. 276 (1881) ; Frank v. State, 94 Wis. 211, 
68 N.W. 657 (1896). 

56 Ingalls v. State, 48 Wis. 647, 4 N.W. 785 (1879). 
57 Pollack v. State, 215 Wis. 200, 253 N.W. 560 (1934). 
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lege, made disclosure of any part of the matter or consented 
to such a disclosure made by anyone.” 


COMMENT ON CLAUSE (a): 


The privilege against self-incrimination is a strict privilege as 
contrasted with a right, and as such a privilege is subject to waiver 
at the will of the witness.* A contract is an enforceable promise and 
consequently if, in return for a consideration, an individual promises 
to wiave his privilege against self-incrimination, there should be no 
basis for refusing to enforce it unless it is such a contract as violates 
the public policy. 

Contracts made by public prosecutors to grant immunity to wit- 
nesses in exchange for the witness agreeing to waive his privilege 
against self-incrimination are void as being against public policy.” 
It is even doubtful as to whether or not a court could, in the absence 
of a complete immunity statute, grant immunity in exchange for the 
waiver of the privilege against self-incrimination,” but be that as it 
may, it is definitely the settled law in Wisconsin that public prose- 
cutors may not make such contracts. 

As a practical matter the situation is not very likely to arise when 
a person other than a public prosecutor would have any interest in 
contracting with a witness to waive the privilege against self- 
incrimination in payment of such a consideration for the contract 
as would sustain its validity. However, should the situation arise, in 
which a witness does nothing more than to agree to tell the truth under 
oath upon a waiver of his constitutional privilege, in return for which 
he receives a consideration that is not condemned as void as against 
public policy, there can be no conceivable reason why such contract 
should not be enforceable.” 

A slightly different application of the principle of the waiver of 
constitutional rights by contract is involved in the insurance cases 
where it is made a condition precedent to recovery from the insurance 
company that the insured will make full disclosure of all facts without 
resort to the privilege against self-incrimination. These provisions 
are, of course, enforceable as conditions precedent ; or, in other words, 
if the insured wishes to collect the money he must waive the consti- 
tutional privilege, but if he chooses not to make claim against the 





58 State v. Grosnickle, 189 Wis. 17, 206 N.W. 895 (1926). 
5° Wight v. Rindskopf, 43 Wis. 344 (1877). 

© Karel v. Conlan, 155 Wis. 221, 144 N.W. 266 (1913). 
18 Wicmore, Eviwence §2275 (3rd Ed. 1940). 
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insurance company, the provision in regard to waiver of constitu- 
tional privilege would undoubtedly not be enforceable.” 


COMMENT ON CLAUSE (pb): 


This proposed rule would again be a restriction on the existing 
Wisconsin rule because under it there would be an affirmative duty 
to show that the privilege was waived “with knowledge of his privi- 
lege.” 

The law in Wisconsin now is that any witness who takes the wit- 
ness stand and voluntarily testifies without raising specific objections 
on the grounds of constitutional privilege against self-incrimination 
is deemed thereby to have waived his constitutional privilege and this 
without regard as to whether or not he was aware of his privilege 
at the time. In fact, under Wisconsin law, a witness as such is not 
entitled to a lawyer,“ and the judge is under no duty to advise wit- 
nesses upon taking the witness stand in regard to their constitutional 
rights. It is only when the witness displays before the judge an ignor- 
ance of his constitutional rights that the judge should then give 
him an explanation.” 

Any evidence voluntarily given (without objection having been 
made) in any judicial or quasi-judicial proceedings will be admissible 
upon a subsequent trial in which such statements are material without 
regard to whether the witness was warned of his constitutional 
rights on the first judicial proceeding. 

Statements voluntarily made by defendant upon his own prelim- 
inary examination admissible on trial.% Statements voluntarily made 
by the defendant on preliminary examination of co-defendant ad- 
missible in evidence on trial.’ Statements voluntarily made by de- 
fendant at inquest admissible upon trial.” 

The case of Emery v. State® is sometimes cited for the proposition 





®2 Kraus v. The Sentinel Co., 62 Wis. 660, 23 N.W. 12 (1885). 

®3 State v. Lloyd, 152 Wis. 24, 139 N.W. 514 (1913); State v. Grosnickle, 189 
Wis. 17, 206 N.W. 895 (1926). 

* Wight v. Rindskopf, 43 Wis. 344 (1877). 

ad v. State, 48 Wis. 647, 4 N.W. 785 (1879); Kraus v. The Sentinel Co. 
62 Wis. 660, 23 N.W. 12 (1885); State v. Lloyd, 152 Wis. 24, 139 N.W. 514 
(1913); Emery v. State, 101 Wis. 627, 78 N.W. 145 (1899); Martin v. State, 
216 Wis. 364, 257 N.W. 34 (1934). 

® State v. Glass, 50 Wis. 218, 6 N.W. 500 (1880). 

67 Dickerson v. State, 48 Wis. 288, 4 N.W. 321 (1879). 

68 Schiefel v. State, 180 Wis. 186, 192 N.W. 386 (1923); Anderson v. State, 
133 Wis. 601, 114 N.W. 112 (1907). 
© Emery v. State, 101 Wis. 627, 78 N.W. 145 (1899). 
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that a witness can at any time stop short of giving testimony by 
asserting his constitutional privilege regardless of the fact he had 
on a previous trial voluntarily waived the constitutional privilege. 
This is not the holding of the Emery Case because that case merely 
holds that, whenever the inquiry is immaterial to the present pro- 
ceedings, the witness may nevertheless assert his constitutional privi- 
lege, in spite of the fact that he had previously voluntarily testified 
in some other proceedings. The basis for the rule in the Emery Case 
is that the inquiry, being immaterial to the present proceedings, can 
be only for the purpose of impeaching the credibility of the witness 
and is improper as merely degrading the witness. 
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NOTES AND COMMENTS 


CrIMINAL LAw—UNBURDENING THE SUBSTANTIVE CRIMINAL 
Law In Wisconstn—REmova_ OF Civit OrFENsEs—Since prior to 
1934, there has been pursued in the University of Wisconsin Law 
School a study of the possibility of eliminating offenses considered to 
be merely admonitory from the category of true crimes.’ This article 
was prepared as a contribution to this study, and has proceeded upon 
the assumptions that: (1) law as a means of social control would be 
made more effective if the substantive criminal law were revised to 
make it conform more closely to the popular idea of what a crime is; 
(2) the use of the criminal law should be restricted to those 
cases where it alone can provide an adequate means of social control; — 
and (3) an offense should be removed from the criminal code when- 
ever it can be shown that a penalty imposed by some type of judicial 
or administrative civil procedure would produce better results, be- 
cause the safeguards of criminal procedure hamper enforcement and 
prosecution of many minor offenses, and because many regulatory 
statutes require administration by technical experts, boards and 
agencies in order to make enforcement effective.’ 


I 


During the formation of the common law—that is to say, in its 
early period—absolute liability was imposed upon an offender without 
taking into account the mental element or intent of the actor.* Be- 
cause of the attitude of the civil and ecclesiastical law, which did not 
favor the application of such liability in all cases, there gradually 





1See Gausewitz, “Reclassification of Certain Offenses as Civil instead of Crim- 
inal,” 12 Wis. L. Rev. 365 (1937). 

The general idea of such a reclassification has not been unfavorably received. 
See: 49 Juridical Rev. 310 (1937); Borchard, “Challenging Penal Statutes by 
Declaratory Action,” 52 Yale L. Jour. 445, 479 (1943); Perkins, “A Rationale 
of Mens Rea,” 52 Harv. L. Rev. 905 at p. 906. Cf. Hall. “Interrelations of Crim- 
inal Law and Torts,”43 Col. L. Rev. 967, 994 note (1943). 

Nor is the proposal novel. See Philip F. LaFollette, Enforcement of the Crim- 
inal Law, 16 Reports of the State Bar Association of Wisconsin 143, 145, 146-148 
(1926) ; Reports of Crime Commission of N. Y. (1928) 22, (1929) 62, (1930) 35, 
quoted in New York Report of the Commission on the Administration of Jus- 
tice 854, (1934). 

2 Sayre, “Public Welfare Offenses,” 33 Col. L. Rev. 55, 69 (1933). 

32 Pottock anp Marttanp, History or Enciish Law, 470 (2nd Ed. 1911); 
Portrer, An Historicat Intropuction TO EnciisH Law, 306 (1932). 
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came into existence the concept of intent as a necessary element in 
certain serious offenses, which came to be designated as crimes and 
to be handled by prescribed forms of procedure applicable to such 
crimes; so that by the time the common law had assumed its form 
as we understand it, the rule was that there could be no conviction 
for the commission of a crime without criminal intent on the part of 
the offender.* Throughout the centuries following, a number of de- 
fenses, such as coercion, infancy, accident, mistake of fact or law, 
etc., became available to a defendant for the purpose of negativing 
criminal intent or mens rea,’ and so prevent a conviction. Libel and 
nuisance were excepted from the requirement of mens rea, and were 
classed as public torts; and the intent factor, likewise, did not apply 
in the case of so-called “petty” offenses, which were disposed of in 
a summary manner, as not being true crimes. This idea of the neces- 
sity for the presence of criminal intent was carried to this country, 
where it first seems to have appeared in Massachusetts Bay Colony, 
about 1641, and where a distinction was drawn between true crimes 
and offenses of a non-criminal nature, which latter were designated 
as “prudential” regulations.® 

For a period of about sixty years after the American Revolution, 
intent as a necessary ingredient of crime was required, both in Eng- 
land and the United States. In the 1921 case of United States v. 
Balint,’ the Supreme Court said “ . . . the general rule at common 
law was that scienter was a necessary element in the indictment and 
proof of every crime and this was followed in regard to statutory 
crimes even where the statutory definition did not in terms include 
it.” Even though it may be possible that the prosecution was not 
specifically charged with the duty of alleging and proving intent in 
cases “where the statutory definition did not in terms include it,” 
it does seem evident that any defense which would negative the ex- 
istence of scienter was available to the accused.’ 

The first departure from the rule came in the United States in the 
year 1844, Commonwealth v. Mash,° which held that a reasonable be- 
lief that the defendant’s first husband was dead was no defense to a 





*Pottock AND MarTianp, History oF ENGLIsH Law, 476 (2nd Ed. 1911); 
2 HotpswortH, History or EncrisH Law, 259 (3d Ed. 1923). 

5 Porter, AN Historicat InrropucTion To ENcLIsH Law, 306 ff. (1932). 

®“A Forgotten Seventeenth Century Legislative Word the Meaning of 
Deserves Remembrance,” 13 Mass. L. Q. 107 (1928); see also Grinnell, “Letter 
to the Editor,” 30 Am. B. Assoc. J. 176 (1944). 

7258 U.S. 250 (1921). 

® Rex v. Banks, 170 Eng. Rep. 307, 1 Esp. 144, (1794). 

97 Met. 472 (1844). 
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charge of bigamy under the Massachusetts statutes. The court must 
have realized that its decision was novel in the jurisprudence of the 
United States, since no cases were cited. Seventeen years later the case 
was followd by that of Commonwalth v. Boynton,” which involved a 
defendant, charged with being a common seller of intoxicating liquor, 
and who was not permitted to introduce evidence tending to show that 
he had no reason to suppose that the liquor he sold was intoxicating. 
The court merely stated that it was one of those cases wherein it was 
not necessary for the prosecution to allege or prove that the accused 
knew the illegal character of his act, and that he was bound at his 
peril to ascertain the character of the article sold. It seems rather 
unfortunate in both cases that the decision did not rest on the ground 
of the unreasonableness of the mistake, instead of denying the de- 
fendant an opportunity to show mitigating circumstances which 
might lead a reasonable man to believe or act as the defendant did. 
It appears all the more unfortunate if we may assume that in the 
Balint Case, the Supreme Court of the United States correctly inter- 
preted the rule of the common law in regard to such cases. 

Meanwhile, the limitation on the rule had appeared in England 
with the case of Regina v. Woodrow,” decided in 1846. A tobacco 
vendor was charged with possession of adulterated tobacco, and was 
held liable even though it was proved that he purchased it as unadulter- 
ated, and that he had “‘no knowledge or cause to suspect” anything to 
the contrary. Baron Parke held in that case that the imposition of 
punishment was right, as it would otherwise create a public incon- 
venience if the Queen’s officers were to face the necessity of proving 
intent or knowledge in such cases. This was followed twenty years 
later by the case of Regina v. Stephens,” although the limitation does 
not appear to have become firmly settled in England until 1875 with 
the decision handed down in Regina v. Prince.* 

In the United States, the doctrine seems to have been peculiar to 
Massachusetts and Connecticut’ for some twenty years after its in- 
troduction into our system; but in 1869, the Wisconsin Supreme 
Court followed the Massachusetts decisions in the case of State v. 
Hartfiel.” This was an indictment for selling liquor to a minor. The 





102 Allen 160 (1861). 

1115 M & M 404 (Exch. 1846). 
12L.R. 1 Q. B. 702 (1866). 
13L.R. 2 C.C.R. 154 (1875). 
1419 Conn. 398 (1849). 

15 24 Wis. 60 (1869). 
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evidence showed that the defendant asked the minor, who was six 
feet one inch tall, whether he was of age, and that the defendant re- 
ceived an affirmative answer thereto. The trial court instructed the 
jury that ignorance or mistake of fact was no defense. On appeal, 
the supreme court held that since “knowingly” or “wilfully” were 
omitted from the statute, the offense consisted solely of the fact 
that a sale had been made to a minor. It then announced the rule 
that “ ... where a statute commands that an act be done or 
omitted without culpability, ignorance of the fact or state of things 
contemplated by the statute will not excuse its violation.” In 
Welch v. State, decided in 1911, the Wisconsin court followed the 
Hartfiel Case, holding that the rule was now a “legal commonplace.” 
And so the new criminal law came to Wisconsin. 

Since law is evolutive rather than static, it would be futile to 
claim that because the law was a certain way until 1844, it should 
always remain that way. But the limitation on the rule of the neces- 
sity of mens rea or scienter in criminal cases appeared at a most inop- 
portune time. The great industrial development of this country was 
just beginning; the legislatures found it necessary to increase tre- 
mendously the amount of regulatory enactments ; and for some reason 
the lawmakers turned to the criminal law for sanctions. Whether the 
reason for the use of the criminal law was the popular respect in 
which it was held, or because of the absence of administrative offi- 
cials and agencies for enforcement other than district attorneys, can 
hardly be stated definitely; but it remains a fact that in Wisconsin, 
the number of statutory crimes as of 1935 was about treble that of 
1849, and has been steadily increasing each year. 

This does not, of course, include the numerous local ordinances 
and by-laws adopted by counties, cities, villages, and towns. In Wis- 
consin, the violator of a local ordinance is generally proceeded against 
in accordance with civil procedure, in view of the fact that the Wis- 
consin Statutes provide that a criminal action is an action commenced 
by the state, for the punishment of a public offense, and that every 
other action is a civil action.’ In many states, however, such viola- 
tions are treated as crimes, and dealt with as such; and when the 
entire mass of criminal statutes, ordinances and administrative 
regulations which provide for criminal punishment is considered, the 





16145 Wis. 86, 129 N.W. 656 (1911). 
17 Wis. Stats. §260.05 (1943) ; Waukesha v. Schlessler, 239 Wis. 82, 300 N.W. 
498 (1941). 
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total is staggering.”* It has been suggested by competent authority 
that much of the increase of criminal legislation which has become 
so familiar in recent years can be explained on little other basis 
than the demand made for protection by special interests, frequently 
of minority groups ;” and that as a result, “criminal courts are today 
swamped with great floods of cases which they were never designed 
to handle; the machinery creaks under the strain.” It has been 
estimated, for example, that in cities in the United States of 25,000 
population or more, about 6,500,000 traffic cases pass through the 
municipal courts alone each year ;* and in one city, some 1,500 appeals 
in such cases have been pending for years.” 

There were and are, then, two simultaneous trends each tending 
to decrease popular respect for the criminal law. On the one hand, the 
mere increase in the number of crimes on the statute books, and 
especially the new regulatory types of crimes, tends to breed contempt 
by familiarity; on the other, the doctrine that a person may be a 
criminal though he had not the criminal intent, or his act did not 
have the serious quality generally thought necessary by the public in 
order to constitute an act of crime, has weakened popular regard for 
the law. 

Instances to support this conclusion are exceedingly numerous in 
the field of lesser crimes, notably in the laws dealing with such 
offenses as violations of conservation and motor vehicle laws. For 
example, it was recently discovered in one jurisdiction that a certain 
traffic violator had in his possession eighty traffic tickets which he had 
received for separate violations, and which he had never answered ; 
and another instance is that of a similar violator who paid forty 
traffic tickets at one time.” A recent nation-wide survey disclosed the 
fact that it was a relatively common occurrence for such violators 
to save five or six tickets and pay for them at bargain rates.* When 
the law begins to be regarded by the public as a “take-a-chance” 
proposition, or as something to be disregarded or deceived, it is sub- 
mitted that consideration of the problem, with a view toward revision 





18 See, as to increase in othef states: Pounp, Crrmmnat Justice r~y AMERICA, 
15-17 (1930). 

19 Mirter, HANDBOOK oF CrrmInaL Law, 18 (Hornbook Series, 1934). “As a 
matter of fact. much criminal law making by Legislatures is done without con- 
sideration of what is the real purpose or function of criminal law.” 

20 Sayre, “Public Welfare Offenses,” 33 Col. L. Rev. 55, 69 (1933). 

21 WarrEN, TraFric Courts 29 (1942). 
22 Warren, Trarric Courts 79 (1942). 
23 Warren, TraFric Courts 68 (1942). 
24 Warren, Trarric Courts 68 (1942). 
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and reclassification of the existing criminal law, be given by those 
who are charged with enactment, application and enforcement of 
the law. 

The far-reaching possible consequences of criminal liability for per- 
sons who are not criminals cannot be over-emphasized, nor can too 
much discussion be had on the injustice of such imposition. How 
many of our most highly-respected citizens, for instance, can honestly 
say that they have never violated the law? How many can testify 
under oath that they have never played an illegal gambling device, 
or hunted or fished out of season, or drunk intoxicants during Na- 
tional Prohibition, or violated the traffic laws? And yet who would 
say that such persons are criminals? In Wisconsin, if he is once so 
convicted and subsequently violates another law, he may face a term 
of up to three years in state’s prison under the “repeater” statutes, 
even though both offenses were misdemeanors and totally unrelated, 
and it is even possible that in both there existed no intention to violate 
the law.” As a well-known legal writer so aptly puts it in this con- 
nection: “It is no answer that judges convinced of the actual moral 
innocence of the defendant may impose only a nominal punishment. 
The harm is wrought through the conviction itself and the subjection 
of innocent men to the possibility of having imposed upon them by 
some ignorant or prejudiced judge the substantial punishment which 
the law allows.”” Illustrative of this statement is the following 
example, which is taken from a report on a national survey of traffic 
law enforcement,” and was in answer to a questionnaire and request 
for data sent to various judges and justices of the peace throughout 
the United States. “On the questionnaire in answer to a request for 
‘your general policy,’ one justice wfote in seeming earnestness: ‘My 
average fines are as follows: Drunken Driving, $200 and 6 months, 
Reckless Driving $150 and 6 months, Speeding $100 and 4 months. 
If the fine is paid, I usually suspend one-half the jail sentence. I also 
suspend all licenses for a period of one year for drunken or reckless 
driving.’’’* It is probably true that respectable citizens are seldom 
treated as criminals in actual practice; but the fact that the law is 
winked at and this result avoided by administrative nullification of 





25 Wis. Srats., §359.14 (1943). 

26 Sayre, “Public Welfare Offenses.” 33 Col. L. Rev. 80 (1933). 

27 National Committee on Traffic Law Enforcement and the National Con- 
ference of Judicial Councils (survey authorized 1938); see WARREN, TRAFFIC 
Courts (1942), for result of survey. 

**WARREN, TRAFFIC Court, 221 (1942). 
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the law is cogent evidence that such persons are not criminals al- 
though they violate “criminal” laws. Unenforcible and unenforced 
laws are a source of blackmail and corruption for the very reason 
that they may be applied so as to falsely stigmatize one as a criminal. 


II 


In the light of the previous discussion, it is recommended that the 
criminal law be revised so as to provide that in every prosecution for 
a crime, mistake of fact shall be a defense, if the act would not have 
been a crime had the facts been as the defendant believed them to 
be. The burdens of pleading and proof might be changed, but every 
crime would contain a mental element; criminal intent would return 
as an indispensable feature of the criminal law, from which it has 
too long been forced to remain absent in many cases. Stated con- 
versely, it is apparent that no act for which absolute liability is 
imposed ought to remain a crime, with an exception to be noted 
later. If the legislative body wishes to impose such absolute lia- 
bility for the commission of a prohibited act, such act should be re- 
moved from the criminal code by express statutory terms; and if the 
legislative object is to retain a present crime or to create a new one, 
the requirement of scienter or mens rea should be likewise stated ex- 
pressly by the legislature in the enactment itself. There is no excuse 
or reason to require the courts to indulge in judicial guesswork as 
to what the legislature had in mind when it chose to enact a par- 
ticular measure prohibiting a certain act. 

Non-criminal offenses, however, need not be restricted to the exact 
converse of criminal offenses; i.e., though a crime should require 
mens rea, not every offense in which mens rea is present need be a 
crime. To clarify the situation, a statute might be enacted to the 
effect that in all civil actions for a penalty or forfeiture the liability 
shall be absolute, and lack of scienter shall not be a defense unless the 
word “knowingly” or some similar word is used. If such word is 
used, the legislature shall definitely provide which party shall bear 
the burden of producing evidence and of persuasion and the weight 
of evidence or degree of conviction necessary to satisfy the latter 
burden, e.g., to a reasonable certainty or beyond a reasonable doubt. 

For complete clarification, another statute might be effected in the 
following or similar terms, in order to distinguish civil liability from 
criminal punishment: Whenever a statute by express terms includes 
a requirement that a mental element be present in order to consti- 
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tute a punishable act, and in the same statute, such act is denominated 
a felony or misdemeanor, such act is a crime, and shall be treated as 
such. Where the statute fails to include a requirement of scienter, 
such prohibited act embraced in said statute is hereby declared to 
constitute a civil offense, without regard to the nomenclature of the 
act as expressed in the statute; and in all cases where the term “civil 
offense” or words of like import are used, any act prohibited or 
punishable by said statute is expressly declared to constitute a civil 
offense, whether or not scienter is required. 

Having in mind these proposed statutory changes, the first rule 
which was used as a guide in this study of unburdening the criminal 
law may be stated as follows: 


Rule 1. 


No act which imposes absolute liability should remain a 
part of the substantive criminal law. 

The second assumption” upon which this work proceeded is that 
the use of the criminal law ought to be restricted to those cases where 
it alone can provide the degree of social control necessary. What 
element of social control can the criminal law provide that is denied 
to the civil branch of the law? Restraint, with or without institution- 
alization, to incapacitate and/or reform. No matter how the subject 
is analyzed, the only definition of a crime that cannot be impeached 
is that a crime is the doing of an act which the legislature has de- 
termined shall make the actor amenable to criminal procedure and 
to treatment as a criminal. Since it may safely be said that criminal 
procedure is resorted to as a means of providing additional safe- 
guards for a person who may be subjected to the severity of criminal 
treatment, we are left with the necessity of examining the differences 
in the treatment that may be awarded after a criminal judgment and 
after a civil judgment. 

In Wisconsin, the distinctive feature of criminal treatment is that, 
in a criminal action, the legislature may give the court power to 
adjudge a sentence of direct or punitive imprisonment. The term 
“direct” is used advisedly to distinguish from the imprisonment that 
may be imposed for non-payment of a tort judgment,” or for non- 
payment recovered in a civil action for a monetary penalty (includ- 
ing qui tam actions), or for contempt.” 





* See p. 172. 

30 Wis. Srats., §272.09 (1943). 
51 Wis. StaTs., $288.09 (1), (1943). 
82 Wis. Srats., Ch. 295, 1943). 
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Each section of the statutes which presently declares the commis- 
sion or omission of an act to be a crime must be carefully scrutinized 
to determine whether imprisonment is necessary for any purpose to 
secure the ends of social control. Stated another way, is imprison- 
ment for purposes of safekeeping, and for reformation, if possible, 
necessary? If deterrence is the only purpose, and it can be the only 
purpose if nothing more than a fine or jail sentence is provided, the 
purpose can be accomplished by treating the offense as “civil.” If the 
person is truly a criminal, he should be put under official control and 
restraint to whatever degree is necessary, letting punishment, de- 
terrent or otherwise, follow as incidental. 

In view of the fact that for each case of an act now a crime the 
legislature has already made this decision, it may be argued that 
further research into this problem is presumptuous. However, a 
good many crimes were created without much consideration of other 
alternatives. As stated previously, the criminal law was seized upon 
as the thing nearest at hand, especially at a time when administrative 
agencies were not yet developed to the extent that they now are. If 
an act, now a crime, is not well enforced or observed, there is a strong 
possibility that the trouble lies in the very fact that it is a crime; if it 
cannot be enforced by either civil or criminal procedure, it ought to 
be repealed, since inability to enforce one law will lead to the belief 
on the part of the general public that other laws cannot be enforced 
either. 

The application of these principles can be seen in one class of 
crimes, namely, those in which the only penalty is a fine, although 
in Wisconsin, courts may sentence to jail for a period not to exceed 
six months if the fine is not paid.** The same result could be achieved 
by the recovery of a civil judgment or penalty for the same amount 
in a civil proceeding, which, as a corollary, would have the effect of 
reducing the number of crimes, and thereby render much easier the 
problem of enforcement and administration of the criminal law. 

As far as financial results to the state are concerned, no loss would 
be incurred by the assessment of a civil penalty instead of a fine in 
a criminal action; and in many cases, the state would be the gainer. 
From practical considerations, defendants are more likely to plead 
guilty, or to pay a judgment, in a civil action without appeal, than they 
would be in a criminal proceeding, since a civil offense would carry 
no stigma of a criminal conviction. Unless the amount of fine is 





*8 Wis. Srats., $353.25 (1943). See also Wis. Srats., Ch. 288 (1943). While a 
civil action may be instituted to recover a fine, this is only discretionary. 
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nominal, the average defendant in a criminal case will expend con- 
siderably more in a fairly close case than the fine and costs which 
may be imposed—purely to avoid the possibility of a “record.” As 
far as deterrent results are concerned, the same ends would be 
achieved by placing offenses carrying absolute liability in the civil 
code. The purposes of a fine are: (1) deterrence through financial 
loss; (2) indication on the part of the law of a realization that the 
type of offense committed, or the circumstances attendant upon its 
commission, does not warrant confinement; and (3) revenue. The 
imposition of a civil penalty would be at least as effective as the assess- 
ment of a criminal fine, and is therefore another reason why those 
acts which are not true crimes should be removed from the crim- 


inal law. 
In accordance with the foregoing, the second rule may be stated: 


Rule 2. 


If the only penalty imposed by a present crime is a fine, the 
act should be removed from the criminal code, for the pen- 
alty can as well be imposed by civil action, and the same 
ends will be achieved. 


Many crimes, however, may be punished by either fine, imprison- 
ment, or both. As a practical matter, however, the imprisonment 
feature is generally superfluous in Wisconsin, since the statutes pro- 
vide that where the fine is not paid, the defendant may be committed 
to the county jail until such fine is paid, but not to exceed six 
months.* Nearly all defendants choose to pay their fines when there 
has been a conviction, and no appeal is planned, unless, of course, 
the particular defendant is without funds to pay. The writer is 
enabled to speak from experience gained at first-hand on this subject 
by reason of more than four years’ service as circuit court clerk and 
two years’ active service as a law enforcement officer. During that 
period, not one case was observed where any defendant was sentenced 
to pay a fine and to serve a jail sentence in addition ; and in practically 
all cases where the state obtained a conviction, the defendants, if able 
to do so, paid their fines rather than serve a jail term. So Rule 2 
might be modified as follows: 

Removal from the criminal code should likewise apply where 


the penalty consists of a fine or an alternative jail sentence 
in cases where such fine is not paid. 





*% Wis. Srats., $270.79 (1943). 
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A more difficult problem arises in another large class of crimes. 
The act may be a crime under either Rule 1 or Rule 2, and yet the 
term “crime” applied to it seems incongruous. With the thought in 
mind that ene of the principal functions of this article is to advocate 
the alignment of the substantive criminal law with the popular idea 
of what that law ought to be, the following rule is formulated: 


Rule 3. 


If a present crime was not a crime at common law, if its 
commission does not prima facie indicate a dangerous per- 
sonality, and if the act is not popularly regarded as repre- 
hensible, the act should be removed from the criminal code. 


The problem now arises: Suppose that the legislature has deter- 
mined that absolute liability shall be imposed for the doing of an 
act, and has also found that for some purpose essential to social 
control it is necessary to provide that a prison sentence may be im- 
posed. Can the act be removed under the reasoning supporting either 
Rule 1 or Rule 3 when to do so is to disregard a possible legislative 
purpose in providing for possible direct imprisonment? 

The answer, it seems, is simply that such a conflict is the result 
of insufficient consideration at the time the act was made a crime. If 
restraint is necessary for any purpose, the act should be a crime; and 
as a crime, the safeguards of criminal procedure, including the right 
to a defense based on the absence of scienter, should be thrown around 
the accused. If the absolute liability be the important factor, the act 
should be non-criminal; if the imprisonment is deemed to be 
necessary, all the criminal defenses ought to be available to the 
accused. But in formulating a statute which expressly declares 
the commission or omission of an act to be a crime, it is submitted 
that careful consideration be given to the results expected by con- 
finement ; for a crime ought not to be penalized by the imposition of 
a fine or the alternative of a prison sentence. Since it has already been 
stated that if a fine be selected as the deterrent means, the same result 
would be accomplished by the assessment of a civil penalty, imprison- 
ment therefore, should be saved exclusively for restraint and re- 
habilitation. It should be clear without the necessity of argument that 
imposition of jail or prison terms for acts not popularly deemed to 
be true crimes will result in public abhorrence and disrespect for the 
criminal law. 

It may be stated generally that the following offenses should be left 
in the criminal code as true crimes: First, those offenses which are 
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commonly designated as mala in se. These include: (a) crimes of 
violence, such as murder in all its degrees, unjustifiable or inexcus- 
able homicide, assault and battery, and all other acts which are in- 
tended by the actor to cause physical or mental injury; (b) crimes 
involving moral turpitude with respect to property rights, such as 
arson, larceny, embezzlement, and the like; (c) crimes involving in- 
tentional fraud, malice, falsity or deceit; and (d) crimes against 
public morals and decency. Second, those acts which indicate a high 
degree of recklessness, or indifference as to consequences, which 
may result in physical or mental harm to another, such as reckless 
operation of a motor vehicle. Third, recidivism, or repeatedly offend- 
ing against the laws after warning through prior conviction, judg- 
ment or otherwise. 

The remaining crimes can then be subjected to scrutiny in the 
light of the third assumption—that civil should be used in place of 
criminal procedure whenever it can be shown that civil procedure 
will serve to enforce the particular law more effectively. Besides ex- 
pediting enforcement of many acts by removing the safeguards of 
criminal procedure, and by enabling technical experts and administra- 
tive officials other than district attorneys to bring actions for enforce- 
ment and collection of penalties, the application of this principle will 
also serve to increase respect for the law in the popular mind by pro- 
viding more efficient enforcement of many technical offenses by 
agencies best equipped to deal with them. Examples: Bar commission 
or association proceedings for discipline of wayward attorneys; ac- 
tions instituted by state medical boards and societies looking toward 
a disciplinary treatment of physicians under circumstances not war- 
ranting criminal punishment, and so on. 

Before proceeding to the statement of Rule 4, a few more words 
may be apt at this point. Would not the civil machinery prove more 
cumbersome than the existing criminal procedure in dealing with the 
proposed civil offenses? No; as a matter of fact, such offenses could 
be more effectively disposed of through existing civil processes or by 
adding a few variations thereto. For instance, numerous misdemeanors 
carry as a penalty a revocation of license—drivers’ licenses, butter- 
makers’ licenses, tavern licenses, and so on. As a rule, these licenses 
cannot be revoked until there has been a conviction, or, in case of 
motor vehicle operators’ licenses, until a judgment for damages for 
negligent driving and injury has been rendered and has not been 
satisfied, or proof of financial responsibility has not been furnished ; 
or in some other cases, unless some administrative board or agency 
has made and filed findings of fact. Due to the comparative flexibility 
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of civil over criminal procedure, many, or most of these violations 
of administrative statutes or,sey:" t*-ns could be turned over to 
administrative boards or officials where the only penalty would be 
revocation of license, or where the defendant admits the infraction 
and agrees to confess judgment or the amount involved, subject to 
existing provisions for judicial review. An example of administrative 
process in conjunction with the courts is seen in some of the larger 
cities in Wisconsin and other states in the practice of permitting 
violators of minor traffic rules to admit guilt and pay the “fine,” 
usually termed a “forfeiture of bail,” to the police traffic bureau or 
to the clerk of the court, without the necessity of court appearance. 
The process is often legally concluded by the signing of the sheet of 
dispositions by the court, although, for practical purposes, the action 
taken by the administrative or enforcement agency in such cases is 
just as conclusive as would be that of the court. Administrative 
boards are generally clothed with power (and in some cases, the sole 
power) to revoke licenses or permits after conviction by a court on a 
charge of crime, the penalty for which includes permissible or man- 
datory revocation. It is suggested again that, if the proceeding were 
civil in nature, such boards could conduct the entire hearing, thus 
lightening the burden on the courts and on the existing criminal law. 
Such a procedure would permit the boards to ascertain the facts and 
hear the testimony at first hand before deciding upon the question of 
license revocation in cases where such revocation is merely per- 
missible. Furthermore, the practical result would be that instead of 
two proceedings—one before the court and the other before the 
licensing board—the action, from beginning to end, would be con- 
cluded in a single proceeding, with the resultant saving in time and 
expense to all parties concerned. Finally, in such cases, courts and 
juries are wont to refrain from assessing much more than a nominal 
penalty even where guilt is clearly shown, since it is felt that revoca- 
tion of license, which means discontinuance of business and financial 
loss to the defendant, is sufficient punishment in itself. 
We may now state Rule 4 as follows: 


Rule 4. 


If enforcement of a criminal statute is made difficult because, 
as a crime, the safeguards of criminal procedure hamper 
prosecution, or because courts and juries are reluctant to 
call the violator a criminal, the statute should be removed 
from the criminal code. 


Two further observations are necessary. While a single violation 
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of administrative regulations or statutes which provide for a civil 
penalty does not make a per‘'!©'¥ menace to society, it is plain that 
there is some point at which it is demonstrated that the habitual 
offender should be subjected to treatment for one or more of the 
four usual reasons. Accordingly, a‘ statute should be enacted provid- 
ing that, where the offender has previously violated the same statute 
or regulation, his subsequent act shall be deemed criminal, and that 
the offender be treated as such, within prescribed limits. 

In the matter of assessing penalties, great consideration ought to 
be given to the proposition that the present system of penalties should 
be abolished for civil offenses, and in lieu thereof, a system of “day 
forfeitures” established. Under this general designation, the usual 
maximum-minimum penalty provided would be modified so as to 
permit the courts to assess a penalty within those limits which would 
be in proportion to the income of the defendant. No one can deny 
that the loss of five dollars by a person with an income of twenty 
dollars per week is much more severely felt than the same loss 
would be by one whose weekly income is fifty dollars. Accordingly, 
the defendant in any such case should be permitted to introduce evi- 
dence as to the amount of income, and the burden of establishing 
such fact should be upon the defendant, and to be shown by a fair 
preponderance of evidence. In the event that such evidence is not 
forthcoming, the court may then revert to the usual penalty generally 
provided by the statute. In case the defendant’s daily or weekly in- 
come is satisfactorily shown to be less than the amount of the mini- 
mum penalty which could otherwise be imposed, the court should be 
authorized to fix a penalty based upon a percentage of the actual in- 
come of the defendant, with a provision that the defendant shall be 
subject to the usual pains and penalties of perjury in the event that 
it is subsequently discovered that the representation or testimony 
as to the amount of such income was not true. And in proper cases, 
release on probation or during working hours should be permitted. 


Ill 


Any suggested procedure for dealing with the various types of 
offenses involved in this study must of necessity generalize somewhat. 
An attempt has been made, however, to approach the problem as 
closely as possible, and to utilize the general civil procedure as it 
now exists, suggesting certain changes only where it is felt that 
such changes would be necessary or desirable. 
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The initial process in the institution of a proceeding involving a 
civil violation should be the issuance of a summons, with arrest as 
an alternative. Such summons should be issuable by any court having 
civil, or civil and criminal jurisdiction, where the civil jurisdiction 
of the court is not limited to an amount in controversy which is less 
than the maximum amount recoverable under the statute or regula- 
tion alleged to have been violated. Where the violation is one which 
concerns an administrative regulation promulgated pursuant to a 
statute, such summons should also be issuable by the state director 
of the particular state agency or department, or in the name of the 
state director, by duly appointed and authorized counsel for such 
agency or department, or by any official or class of officials of the 
agency or department duly authorized by statute to issue such 
summons. 

The summons should be entitled in the name of the state against 
the named defendant or defendants; should bear the name of the 
court, state agency or department to which the summons is return- 
able; and should bear the return date and place of such summons. 
It is suggested that where an administrative agency or board is 
authorized to hear and determine proceedings, the summons so 
issued by the agency or board should be a distinct, separate form 
from that of the court summons proper, in order to avoid prolixity 
and confusion. In the case of a department or agency summons, the 
same should be directed to any officer or agent of the department 
who is authorized by statute or rule to serve such summons, or to 
any sheriff or constable generally ; where the summons is issued by a 
court, it should be directed to the sheriff or any constable of the 
county. A so-called “blanket” statute might well be enacted to pro- 
vide that, where the offense consists of a violation of a statute which 
any special class of enforcement officers is authorized to enforce, 
the words “sheriff or any constable of the county” shall be taken to 
include such officers. Thus, where a minor traffic or motor vehicle 
statute or regulation has been violated, members of the state traffic 
patrol would be empowered to serve the summons without the neces- 
sity for special designation; or an authorized agent of any state de- 
partment or agency would likewise be competent to serve the ccurt 
summons where the violation is of a statute or regulation pertain'ng 
to the particular department. 

The summons should direct the officer to summon the defendant 
to appear before the court or board to answer the complaint of the 
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state to its damage in the amount of the maximum recoverable sum 
provided as penalty, together with its costs of action, and should 
state the date and place of the alleged violation, the nature of the 
offense, and the section number of the statute or regulation alleged 
to have been violated. It should be signed by the issuing magistrate 
or proper officer of the department or agency, and should bear the 
seal of the court or department, if such seal be authorized or 
required. 

The complaint should be made prior to issuance of the summons, 
and should be verified by the complainant’s oath taken by the magis- 
trate or issuing officer. It should state concisely the nature of the 
offense, giving all pertinent facts, and should conclude with a prayer 
for judgment in favor of the state for the maximum recoverable, 
plus costs. 

It is suggested that the form of the summons provide that it may 
be served at any place within the state, in the same manner as 
criminal warrants are now served, and that it require the officer 
to have the defendant in his custody when the return to the summons 
is made. A statutory provision to this effect should be enacted, since 
obviously a great deal of difficulty and confusion would result, if a 
civil offense summons were limited to service within the confines of 
the particular county wherein the offense was alleged to have been 
committed. It is further suggested that in the form of the summons, 
no return date appear. It will often happen that a private person will 
make the complaint; or the offense will have been committed when 
the summoning officer was not personally present at the time; and 
the defendant’s whereabouts may not become immediately known, so 
that it would be impossible for the magistrate to fix a definite return 
date. In such case, the return of the officer may indicate the date 
thereof. This is, of course, nothing more than the present Wisconsin 
procedure followed in issuing, serving and returning criminal war- 
rants; but inasmuch as present civil procedure requires a civil 
summons to contain the date of hearing or return, a statute should 
clearly differentiate accordingly. 

Where the alleged offense is committed in the presence or view of 
any officer authorized to serve such summons, or to make arrests, or 
in any circumstances described in Section 361.44 of the Wisconsin 
Statutes, a statutory provision should empower the officer to detain 
the offender and to take him into immediate custody, informing such 
offender that he is being immediately summoned to answer for such 
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offense. In such cases, the officer should proceed at once to take 
such offender before the nearest qualified magistrate having juris- 
diction to hear and determine such offenses. Where, however, such 
offender is a resident of the county, or is a resident of the state 
and personally known to such officer, the officer should be permitted, 
in his discretion, to refrain from taking said offender into immediate 
custody, but to inform him that appearance before the nearest qual- 
ified magistrate must be effected by a prescribed time. In meritor- 
ious cases, such procedure will obviate the necessity of more than 
one appearance in court, in the event that the defendant wishes to 
defend the action and to arrange for counsel. At any time before the 
hearing, the summons and complaint may be made, and summons 
served upon the defendant immediately prior to his appearance, at 
the time that said defendant presents himslf in court. 

Upon the return being made and filed, the magistrate should pro- 
ceed to hear and determine the action at once, unless the defendant 
requests a continuance. Such continuances should be granted only for 
the purpose of securing counsel for the defense or for other good and 
sufficient cause shown; and should be granted only upon posting of 
civil bail or other security by the defendant for this appearance, in 
an amount not less than the maximum penalty or judgment recover- 
able, plus accrued costs and disbursements and the estimated balance 
thereof, including fees of the summoning officer. 

The defendant should be permitted to appear by counsel only, if 
he so desires, in the same manner that appearances in cases of 
misdemeanor may be made. In the event that the defendant appears 
by counsel only, and is not himself present in the court at or during 
the trial, the magistrate should be permitted to deduct from the bail 
furnished an amount sufficient to pay the sum awarded the state as 
judgment to satisfy such violation, in case judgment is rendered 
for the state, in addition to the taxable costs and disbursements 
incurred by the state; and to remit the balance, if any, to counsel for 
the defendant, who should receipt therefor. If judgment of dis- 
missal is entered, the entire bail so furnished should be forthwith 
paid to said counsel, and his receipt taken for the same. 

District attorneys should not be required to appear for the state 
and prosecute such actions, unless the maximum amount recoverable 
exceeds a specified sum, or unless the defendant is charged with vio- 
lation of a statute or administrative regulation which subjects the 
offender to revocation of an occupational, professional or trades- 
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man’s license, upon the rendition of an adverse judgment. Where the 
action is commenced by issuance of a court summons, and the same 
is determined in a court, and such action involves a violation of an 
administrative order or statute, counsel for the board or agency 
having jurisdiction should be required to appear and to assist the 
state in the prosecution of such action, when deemed necessary or 
desirable by the agency or board. Where the district attorney is 
required to appear, immediate notice should be given him by the 
magistrate or summoning officer, and the fact of such notice having 
been given should be endorsed on the summons, together with the 
name and title of the officer or magistrate giving such notice. Where 
a statute provides in any case for notice to the administrative board 
or agency of a violation, such notice should be given by the court, 
and an automatic continuance granted the defendant for such time 
as may be necessary for the agency or board to appear by its author- 
ized counsel, either to prosecute on behalf of the state, or to assist 
the district attorney in such prosecution. The defendant should be 
required to post civil bail as in other continuance grants. Administra- 
tive counsel should not be required to appear, however, unless the 
action is sufficiently important to justify such appearance, due to the 
time and expense involved, both to the state and to the defendant. 

For trial purposes, the ordinary rules of civil procedure should 
be followed, except service of a copy of the complaint. The complaint 
should be read to the defendant, who should then be asked whether 
he wishes to confess a judgment, or whether he wishes to defend the 
action. A jury should be impaneled, as in other civil cases, at the 
request of the defendant, but the costs and fees thereof should be- 
come part of the taxable costs of action. Unless the statute violated 
requires scienter, no evidence bearing upon the question of ignorance 
or good faith should be received, nor any proof either of mistake of 
fact or of law. 

Upon the rendition of a judgment for the state, the court should 
however, receive evidence as to the financial status of the defendant, 
for the purpose of determining the amount to be assessed. As pre- 
viously intimated, a five-dollar penalty is more severely felt by a 
defendant with an income of twenty dollars weekly, than by one 
whose weeky income is fifty dollars. Accordingly, it is suggested that 
in civil offense actions, the present system of penalties be abolished 
in part, and a provision for “day forfeitures” be substituted in lieu 
thereof. Under such a plan, a defendant would be assessed so many 
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days’ income, depending upon the nature of the offense. For example, 
a particular civil offense statute might provide that instead of a 
penalty of not less than five dollars, nor more than twenty-five 
dollars, for violation thereof, the forfeiture shall be not less than one 
day’s income, nor more than five days’ income. 

Doubtless, an argument might be raised at this point that it would 
be impossible to punish a violator who is unemployed, or who for any 
other reason, has no daily income. It is true, of course, that lack of 
means with which to pay a civil judgment should not excuse an 
offender from forced realization of the illegality of his act. However, 
two workable alternatives are suggested. One is that the amount of 
forfeiture be docketed against the defendant, in the same manner 
and with the same effect as civil judgments are docketed in circuit 
court. Under such a plan, such judgment would constitute a lien 
on the defendant’s real estate within the particular county for a 
period of ten years from the date of entry, and would constitute a 
cloud on the title until satisfied as to amount of judgment, plus in- 
terest from date of judgment, and costs. The usual levy against 
personalty would likewise attach. Or, as the other alternative, the 
defendant might be assessed so many days’ work for the county or 
municipality on his non-working days, at so much per day, in order 
to satisfy the judgment, which could then be paid directly to the state 
by the municipality which received the benefit of the work, such work 
to be paid for at the prevailing rate for such work. Under such an 
arrangement, none of the defendant’s income would be lost to his 
dependents, and none of the expense incident to imprisonment would 
fall upon either the state or municipality. In case the defendant failed 
to abide by the judgment, the present statutes providing for imprison- 
ment in civil actions should prove a sufficient deterrent for the future. 

A final problem presents itself*at this point, but is fairly easy of 
solution. It has been suggested that a subsequent violation of the 
same civil offense statute should make the violator amenable to crim- 
inal punishment. Such a plan involves the necessity of establishing 
some method whereby the court or agency may inquire as to whether 
the defendant has previously been penalized for violation of the 
statute or regulation in question. It is suggested that certificates of 
entry of judgment in all civil offense cases be issued by the court or 
board and transmitted either to the clerk of the circuit court of the 
county, in the same manner as criminal convictions are now certified 
and transmitted, or to a present state bureau of statistics. Such cer- 
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tificates should be filed and recorded in a separate civil docket, and 
should contain the name and location of the court, date of action, 
name of defendant, section of the statutes violated, and judgment 
awarded. Such certificates, if transmitted to the clerk of court and 
filed in his office, may then be the basis of an annual report to a 
central state agency, in addition to serving as a means of check in 
the county as to whether a defendant has previously been penalized. 
It is submitted that such a method would at least be as efficacious as 
the present system of determining prior criminal convictions; and if 
the fact were given sufficient publicity, it would assist in providing 
a deterrent to the giving of false information by the defendant as 
to previous judgments. A state agency could very well circulate 
monthly summaries of defendants penalized for violations of civil 
offense statutes, in the same manner as the Wisconsin Motor Vehicle 
Department now circulates information of convictions and judgments 
under the motor vehicle statutes to police officers and district attor- 
neys. Regardless of whether reports or certificates were made, in the 
first instance, to the circuit court clerk, or to the state central agency, 
either method would produce a workable result in determining prior 
judgments. 


SUMMARY Dears Dare 


1. Strict, or absolute, liability should have no place in the crim- 
inal law. It is properly a concept of tort liability, and as such, should 
be classed as a civil consequence and treated by the application of 
civil remedies and procedure. 

2. True crimes should require scienter, or mens rea, as a necessary 
and indispensable element; and in defining a statutory crime, the 
legislature should indicate in express language the fact that such 
element is required to be present in order to sustain a criminal 
conviction. 

3. All present crimes below the grade of felony should be removed 
from the criminal code and classified as civil offenses, unless such 
prohibited acts are expressly required to contain scienter or mens rea, 
and are in terms declared to constitute misdemeanors. Consideration 
should be given to the question of removing any felony from the 
criminal code wherever such felony does not consist of an act 
involving direct harm to persons or property, which is not malum in 
se, and which does not expressly require the presence of a mental 
element. 
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4. In cases involving violations of administrative statutes or regu- 
lations, the agencies or boards involved should be given at least con- 
current power with the courts to hear and determine such offenses ; 
and they should especially be given such power in cases involving 
revocation of licenses or permits, or where the offender agrees to 
confess a judgment or assessment for the penalty authorized to be 
imposed. 

5. Day forfeitures should be authorized where the defendant 
proves to the court or board, by a fair preponderance of the evidence, 
that his daily or weekly income is less than a prescribed amount, or 
less than the minimum penalty recoverable, under the usual penalties 
of perjury for false testimony on this as on other issues. 

6. A subsequent violation of the same civil offense statute may 
properly subject such offender to criminal punishment, since such 
conduct, unless otherwise satisfactorily explained, is a sufficient 
indication of a criminal or indifferent character. 

7. Legislatures should realize that since they are the creators of 
the statutory law, the responsibility rests solely on them for the 
revision and reclassifying of the substantive criminal law in order 
to make it conform more closely to the ideals of justice, and to pro- 
mote in the mind of the public a better spirit of co-operation with 


and respect for the law. 
Rosert D. MarTINSON 








